














INDEX. 


ACCOUNT, 

1. Equity will compel an account between tenants in common when one has 
received more than his shure of the property.—Kquity will compel an 
account between tenants in common, aa he has received more than 
his share of profits and there are complicated matters of account unad- 
justed between them.—Autrey v. Frieze, 587. 

2. A jury must ascertain the amount due on an account.—A_ judgment 
taken by default on an account, without the intervention of a jury to 
ascertain the amount of damages, will be reversed.—Whea v. Holston 
Nalt Co, 182. 

3. A judgment by defuult without service of process will be reversed.—A 
judgment on an account by default will be reversed when the record 
does not show that the defendants were served with process.—Shapard 
v. Lewis, 606, 


ACTION. 

1. Money paid under a parol contract for the purchase of land may be 
recovervd.—An action lies to recover money paid under a parol con- 
tract for the purchase of land, when the purchaser has not been placed 
in possession of the land under the contract.—Flinn v. Barber, 446. 
The falsity of the facts stated in the affidavit must be alleged.—In an 
action to recover damages for the wrongful suing out of an attach- 
ment, the plaintiff must aver the falsity of the particular fact or facts 
which are stated in the aflidavit as the ground of the attachment. 
Dury et al. v. Jackson, 208. 

3. An employee can maintain action for damages against employer when 
in fault.—An employee, who is injured in the course of his service, 
has recourse against the employer for damages when the injury is 
caused by the fault of the employer; but not, when itis caused by the 
fault or negligence of another employee, unless the employer is charge- 
able for the employment of an incompetent person.— Mobile & Montg. 
Railw. Co. v. Smith, 245, 

. An action of trespass can not be changed by amendment.—An action of 
trespass can not be changed by an amendment of the complaint into 
a special action on the case.—Mobile & Montgomery Railway Co. v. 
McKellar, 458. 

5. The distinction between action on the case and trespass is preserved. 
‘The Code preserves the distinction between an action on the case and 
an action of trespass.— Pruitt v. Ellington, 454. 

Trespass is the remedy for a tort intentionally committed with force. 
If a tort be intentionally committed with force, the immediate conse- 
quence of which is injury, trespass is the appropriate remedy; If on 
the other hand, the injury proceeds from mere negligence, case is the 
proper action. —Jb. 454. 

Trespass is not the remedy for an injury ecused by negligence.—Unter 
a count in trespass, evidence of an injury resulting from the negli- 
vence of the defendant will not authorize a recovery.—Jb. 455, 
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ACTION— Continued. 


8. In on action against an officer, the actual injury is the measure of dam- 
ages.—In the absence of a statute inflicting a greater penalty, it isa 
general rule, in an action against an oflicer for neglect or other mis- 
conduct, the actual injury sustained is the measure of damages.— Gay 
v. Burgess, et al. 575. 

9 The action of trover must be prosecuted by the person having the legal 
title.—The action of trover is. not within the influence of the statute 
whieh authorizes suits to be brought by a party, having only a bene- 
ficial or equitable interest, as distinguished from the legal title. It 
must be commenced and prosecuted in the name of the party having 
the legal tithe. —Me Nit et al. v. Ning et al. 597. 

10. Jn cn detion of trover hy partners a plea of bankruptcy of one of them 
is sufficient.—In an action by partners for the conversion of partner- 
ship property, a plea which avers the bankruptcy of one of them isa 
good and suflicient plea in bar.—Jb. 597. 


ADVANCES ON CROPS. 


1. To create « lien for advances the statute must be complied with.—To con- 
stitute a valid crop lien for advances, not only the form but the spirit 
of the statute must be complied with in every essential particular. 
Greil & Bro. v. Lehman, Durr &: Co. 419. 

2. Itis unnecessar@g to specify the land on which the evops will he produced, 
The law directs that the instrament creating the lien shall be recorded 
in the county in which the makers of it reside; but it does not require 
that the land on which the crops are to be raised shall be specified. 
Ib, 419, 


AGENCY. 
1. The agents of the £6 sary aud overflowed lands’? are entitled to equal 
compensition.—The agents appointed by the Governor of the State in 
. 1860 to *‘ select and determine by proof the swamp and and over- 
flowed lands within the limits of this State,” and the agents appointed 
by the same authority in 1869, to obtain a patent or patents from the 
Federal Government for the land so selected, are entitled to equal 
shares of the money, appropriated for the compensation of their ser- 
vices.—Siiffold ¢. Powell et al. 379. 


- 


AMENDMENT, . 

- Anamendment will not he presumed, because leave to amend iras granted: 
In the absence of anything of record to show that an amendment was 
made, it can not be presumed that it was made, from the mere fret 
that leave given to amend.—Jreith u. Cliatt & Bro, 408. 

. Theistatutes of an amendment are liberally coustrued.—The statutes in 
regard to amendments of pleadings have been liberally construed by 
this court. Amendments which do not change the form of action, the 
entire cause of action, or the parties to the action, may be allowed at 
any stage of the proceeding, so as to secure a trial on the merits. 
Beavers v. Hardie & Ca, 570. 

3. An amendment supported hy no evidence may be refused.—But is not 

error to refuse an amendment to which a demurrer would be sus- 
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to 


tained ; or an amendment offered after the evidence of the plaintiff 


had closed, and which was supported by no testimony.—Jb, 570. 
. Amendable defects ina complaint, not brought to the attention of the 


—_ 


Circuit Court, will not be considered.—On an appeal, the defects of 


the complaint filed in the Cireuit Court, and not brought to the atten- 
tion of the court trying the case, will be disregarded by the Supreme 
Court, if they were such as could have been amended in the Cireuit 
Court.—NSouth & N. Ala. R. RR. Co. vr. Seale, GO8, 














INDEX. 661 


APPLICATION OF PAYMENTS. 
1. A debtor inay direct the application of « payment.—A debtor before, or 
at the time, of payment, may direct the application; if he does not, 
the creditor may apply it as he pleases. If the money paid is derived 
from a particular source or fund, its payment must be applied to the 
relief of such fund, unless an agreement be made for its application 
otherwise.—Lerystein & Simone. Whitman et al. 845. 
a Ifa payment he disputed, the purty apiriming it must prove it.—If a 
nayment be disputed, the burden of proving it lies on the party affirm- 
ing it; and when the debtor asserts that he directed the appropriation 
of a partial payment, the burden of showing it rests on him.—Jh, 845, 
3. A ereditor can not divert a payment without the consent of the debtor.— 
It is the application of the payment by the debtor which deprives the 
ereditor of this right, and also hinders the law frgm appropriating it ; 
but if the creditor proposes to divert the payment from the relief of 
the fund or source whence the money is derived, he must obtain 
authority from the debtor for such division,—J). 345, 
ARBITRATION, 

lL. An arard may be as conclusive as a judgine nt.—If the submission of 
matters to be arbitrated was regular, and the award responds to every 
material question submitted, it is as conclusive between the parties as 
a judgment of a court, until assailed and set aside.— Yeatman v. Mat- 


tison, 382 ° 


2. #4 defendant con not defeat an action upon a note hy showing that the 
plaintiff obtained it from the payee without consideration—lf pending 
a suit an arbitration is made, and in pursuance of the award the de- 
fendant, at the request of the plaintiff, executes a promissory note to 
a third person, he ean not, when sued on the note, defeat the action 
hy showing no gonsideration passed hetween the plaintiff! and payee ; 
nor can he raise any question as to the application of the money due 
on the note to payment of attorney's fees of plaintiff's counsel in the 
original suit.—//. 382. 


ATTACH MENT, 


1. TInsolrency alone will not justify a resort to the remedy by attach- 
meut.—Indebtedness alone will not justify a resort to the remedy by 
attachment, not even when coupled with pecuniary embarrassment, or 

actual insolvency.— Durr et al. vr. Jackson, 208, 

2. Aetna! fraud, or an intent to hinder and delay ereditors, must exist.— 
It is actual fraud, an evil intent to hinder and delay creditors, not a 
mere refusal or failure to pay debts, which will support the accu- 
sation that a debtor is fraudulently withholding his property from the 
payment of his debts. ‘To protect creditors against fraud is the ob- 
ject of the law which authorizes the issue of an attachment.—/b. 2038. 
Ina suit for the * vevatious suing out”? of an attachment, it is not 
necessary to proce personal (l-eill—In an action for the vexatious 
suing out of an attachment, it is not necessary to prove personal ill- 
will, or revenge. A party may, without probable cause, resort to an 
attachment; and absence of probable cause, coupled with the unlaw- 
ful act of suing out the writ, is the vexatious, malicious abuse of the 
process against which the statute intends to guard, and for which the 
jury are authorized to give vindictive damages.—//. 203. 

A plaintif’ is not liable for the expenses of taking care of property 
levied on under an attachment, when it is released,—A plaintiff in an 
attachment suit, who agrees to release the levy on the property at- 
tached, and to give an order to the sherff for its restoration to the 
defendants, and if any have been sold, to deliver the proceeds also to 
the defendants, and performs this agreement, does not guaranty the 
good conduct of the sheriff; and is not liable for the expenses incurred 
in taking care of the property. —MePherson et al, v, Harris, 620, 
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ATTACHMENT—Continued. 


5. A person adrancing monen to make a CLO, COR force his lien hy attach- 


10. 


12. 


iment.—When provisiens, stock or money have been advanced to make 
a crop, and the person obtaining them acknowledges the advances in 
a note or written obligation, declaring therein the purposes for which 
such advances were made, and the instrument is properly recorded 
within sixty days, it is a lien on the crop and on the stock furnished 
or bought with the money Advanced; and the party advancing the 
money, or supplies, has a remedy co-extensive with that given the 
landlord and can enforce the lien by attachment.—Grudy et al. r. 
Hall, 341. 

The levy of anattachinent on land creates paramount ien.—The levy 
of an attachment on land creates a lien which is paramount to any 
subsequent charge, or alienation caused either by the operation of law, 
or the act of the defendant.—Grigy, adie ve. Bunks, 311, 

The land away ho alienated, subject to the lien. —The power of the 
debtor to charge or alienate the property, in subordination to the lien, 
is ample and complete. The lien necessary takes effect from the day 
of the levy.—/+. 311. 

If u writ of attachment issue on an uncoustitutional law, it will he 
ahated ona proper plea —Ift a statute authorizing the issue of an at- 
tachment be violative of the constitution, on a proper plea the attach- 
ment will be abated.—WVuryphy v. ex rel. Byyer, 639. 

Ifthe goods be wrongfully withheld from thet owner, an action at law 
will lic.—If the possession of goods be wrongfully withheld from the 
owner, because of the refusal of the plaintiff in attachment to receive 
them from the bailee of the sheriff, in an appropriate action at law, 
the wrong may be redressed.—//, 630. 

An attachment levied on property conveyed by a bona fide assignment 
will be enjoined.—lIf an insolvent foreign corporation conveys bond 
Jide its lands to an assignee for the equal benefit of its creditors, a 
court of equity will enjoin the prosecution of an attachment com- 
menced after the assignment, and levied on the property assigned.— 
Thorington vr. Gould, 461. 

Substantial defects inan agidarit can wot be anended.—Defeects of sub- 
stance in an affidavit for attachment are not curable by amendment, 
and when properly presented by plea in an abatement are fatal.— 
Shield vw. Dothard et al, 595, 

An apfidacit in an attachment suit is defeetice if it does not state the 
removal was withheld without the landlord's consent.—An aflidavit in 
an attachment suit for rent is fatally defective if it does not allege that 
the removal of the crops from the rented premises was without the 
landlord's consent.—J), 505. 


ATTORNEYS-AT-LAW. 


1. Anattorney hus a lien on ao judgment in focor of the client for his fer. 


An attorney-at-law or a solicitor in chancery has a lien upon a judg- 
ment or decree obtained for a client to the extent of the compensation 
agreed on; or if there be no agreement, to the extent to which, he is 
entitled to recover reasonable compensation of the client for the ser- 
vices rendered.—Fe parte Lehinim Durr & Co, 631. 

The lien of an attorney is on assiqninent of the judginent to the extent 
of his fer. —The lien of an attorney or solicitor rests on the theory 
that he is to be regarded as an assignee of the judgment or deeree, to 
the extent of his fee, from the date of the rendition of the judgment, 
or decree, and is subject to all set-olfs existing against it at the time. 
Th. 631. 
Al champertous contract is against: public policy.—A contract in which 
it is agreed that attorneys-at-law shall receive one half of the land in 
litigation, for the services they may render in the suit. if it should be 

















INDEX. 665 


ATTORNEYS-AT-LAW— Continued. 
conducted to a successful termination, is champertous ; and being 
against public policy 1s void. —Jenkius ¢, Bradford, 400, 

§. Transactions between altorney aud client ure closely scrutinized, 
Transactions between attorney and client, as between other persons 
occupying fiduciary relations, are anxiously and jealously scrutinized 
by the courts, so that the client miay be pr otected from the influence 
or ascendancy which the relation generates.—Dichinson v. Bradford, 
581. 

5. Before the fiduciary relutioushi) li gins, any lawful contract inay be 
mode—An attorney may, before entering on the business of his client, 
lawfully contract for the measure of his compensation ; and any con- 
tract then made is as valid and as unobjectionable as if made between 
other persons competent to contract with each other, But after the 
fiduciary relation has commenced, no subsequent agreement with his 
client for compensation can be supported, unless it is a fair and just 
remuneration for his services.—/h. 581. 


BALL. 


lL. cl//oimranes of hail ras wot oa right vb couiiion hoe, —Admission to bail 
at common law was not a matter of right, but rested in a sound judi- 
cial discretion, and its allowance was the exercise of judicial power. 
In this State it has been controlled by constitutional and statutory pro- 
visions. —Jldimiuious eller. The State, 164, 

2. Luceses of utisdemennor, boil is matter of right.—On an indictment for 
a misdemeanor, bail is a matter of right, and on the sheriff in whose 
custody the defendant may be, is devolved the duty unconditionally of 
discharging him on sutticient bail. On an indictment for a felony, if 
the defendant does not give bail in open court, it must make an order 
and cause the same to be entered of record, fixing the amount of bail 
required. This the sheriff may take in vacation and discharge the 
defendant.—Jb. 164. 

3. Bail tuken on Sunday is relid.—An undertaking of bail, entered into 
on Sunday, during vacation, is sanctioned by the law, and is perfectly 
valid. —Jb. 164 

4. The liahility of bailis not under absolute contiol of the court.—The 

statute does not clothe the court with an absolute power of discharging 

or fixing the liability of bail; nor does it confer the power to determine 
questions of fact without the intervention of a jury, on which the 

validity of the undertaking or the liability may depend.—J5, 164. 

5. The court con determine the sufiiciency of the excuse for a default. 
The power of the court is to determine the sufliciency of the excuse 
for the default of the principal ata former term. If the excuse be 
adjudged suflicient, the conditional judgment must be set aside without 
costs. ‘This power is intended to be exercised only when the principal 
appears, submits to the orders of the court, and can be held to answer 
the indictment.—/b. 164. 

6. Purties ney sigh an undertuhking of hail with theiv initials or mark, 

Parties to such an undertaking may employ initials, a mark or any 

other designation, and will be bound as if they had written their names 

in full, if such was their intention.—Jb. 164. 

‘Approved? need not be endorsed on wndertuking of bail—An under- 
taking of bail conforming substantially to the requirements of the stat- 
ute, is not void because the officer taking it does not endorse thereon 
*‘approved,’’ and sign such endorsement. Such an endorsement is 
not the only evidence of the acceptance of the undertaking. It may 
be proven by other competent evidence.—Ozely et al. cv. The State, 
4. 

&. The aeeepltanceof the bail shows its ¢pproval.—Evidence that the under- 
taking was signed in the presence of the magistrate ; that he took pos- 
session of it and discharged the principal from custody, and the under- 
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BAI L—Continued. 


taking is subsequently found on file in the court to which it binds the 
principal to appear, is as satisfactory evidence of the approval and 
acceptance of the undertaking as its endorsement in the most formal 
manner.—Jb, U4, 

BANKRUPTCY. 

1. Bankruptey will cause « dissolution of the partuership.—A partnership 
will be dissolved by the bankruptcy of one of its members; and the 
assignee of the bankrupt becomes a joint owner with the solvent part- 
ners, of the property of the partnership.— We Nuit et al. v. King ef al. 
57. 

The transfer of a right of action by the assignee, does not authorize the 

transferce to sue in his own name.—TVhe transter by such an assignee 
of a mere right ef action for the conversion of personal property does 
not invest the transferee with a legal title; the only effect of the trans- 
fer would be to authorize the transferee to sue in the name of the 
assignee, jointly with the solvent partners, and to receive the bank- 

rupt's share of the amount recovered.—J), 597. 

3. Only the assignee of a voluntary bankrupt can file a bill to set uside a 
Sraudulent conveyance.—W here there is no lien on the property of a 
person who becomes a voluntary bankrupt, his assignee only has au- 
thority to institute suit for the purpose of annulling and setting aside 
conveyances made the bankrupt with the intent to delay, hinder and 
defraud his creditors.— Bolling ve. Munchats, 482. 

4, The assignee is the representative both of the bankrupt and his creditors. 
As the representative of the bankrupt the assignee succeeds to all the 
title and rights of property (except the exemptions), which the bank- 
rupt owned. And as the representative of the creditors of the bank- 
rupt he has all the rights of the creditors to pursue and subject to the 
payment of the bankrupt’s debts, property which he had secreted, or 
disposed of in fraud of his creditors. —/b. 482. 

5. After the discharge of a bankrupt, « creditor without « lien can not set 
aside a voluntary conveyonce made by him—Atter the discharge of a 
bankrupt his creditor who had no lien upon his property can not file 
a bill for the purpose of setting aside a voluntary conveyance made by 
him before his bankruptey.—J6. 482. 


ne 


BOND. 


1. A bond sued on can be impeached only hy Spe cial plea.—When the 
complaint avers that the defendants executed a bond under seal, which 
is the foundation of the suit, they can not impeach its validity, or 
inquire into its consideration, except by special plea; or raise that 
question by objecting to the introduction of the bond as evidence. 
Johnson et ul. ve. Caffey, 331. 

2. A sheriff may make more than one official bond —Although a sheriff 
has been already inducted into oflice, and is acting under an official ° 
bond, duly accepted and approved, there is nothing to prevent him 
from voluntarily executing another official bond; if it be in form and 
is accepted and duly approved, he and his sureties will be liable upon 
it for any neglect, or other improper conduct.—J/b. 331, 

A covencnt not to sue releases the deblovr.—A covenant by acreditor not 
to sue his debtor operates as a release. — Flinn v. Carter, 364. 

a 4. An error in the description of the decree does not invalidate the bond of 
fndemnity.—A bond of indemnity which recited that a decree had 
been rendered against a guardian and his sureties, when it had been 
rendered only against the guardian, is not vpid on this account. The 
error is immaterial.—Jb. 364. 

5. The consideration of a written instrument may be inquired into.—The 
consideration of a bond, bill, note or other written evidence of debt, 
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whether itis silent as to, or expresses, the particular consideration, is, 
in respeet to the consideration, open to inquiry, and parol evidence may 
be received to explain, or to qualify, or to contradict any recital of 
consideration it may contain. —Jjlwin & Co. v. Mitchell, 535. 

An officer, who neglects a plain duty, becomes a trespasser ab initio. 
Ifa statute imposes a plain duty on a sheriff to deliver property to the 
party from whom it was taken, on failure of the plaintiff in a detinue 
suit to give the bond within the prescribed time, he has no discretion ; 
and if he does not return the property, or delivers it to another person, 
he is guilty of trespass «/ /nitio, and is liable on his official bond. 


Gray v. Burgess et al. 575. 


CHANCERY. 


I. Jertspicrion axp GENERAL PRINCIPLES. 


When a corporation can not he madeansmerable at law, a court of equity 
will seize its property for the benefit of its cveditors,—If without the 
payment of its debts, the property of a corporation is distributed among 
its stockholders, or trausterred for their benefit to third persons, who 
are not bowed fide purchasers without notice ; or if the corporation should 
be dissolved, or become so disorganized that it can not be made an- 
swerable at law, then a court of equity will lay hold of its property 
and effects, and apply them to the payment of its creditors. —Monty. 
& We. Point R. RR. Co. ev. Bronch, Sons & Co, 139. 

A suitat law ina Federal court can be enjoined only by the same court, 
A defendant, sued at law in a Federal court, who has an equitable 
defence, or is entitled to the benefit of an injunction, should file his 
bill on the equity side of the same court. No tribunal of a State can 
enjoin such a sfiit.—City of Opelika v. Daniel et al, 211. 

Courts do not judiciclly know the members of a firm.—W hat individuals 
transact business under a firm name, courts can not judicially know. 
It isonly the persons that compose a partnership of whom they can 
take cognizance, upon whom their process can be served, and against 
whom their orders and personal decrees can be enforced. The court 
has no jurisdiction of unknown persons engaged in business together, 
under a name which is not the name of an individual or of a body cor- 
porate, and can not render a decree against them.—Jh, 139, 

On the death of « tenant acourtof equity will enforce the lien of the 
lundlord —When the death of a tenant renders it impossible to pur- 
sue the statutory remedy by attachment, a court of equity will enforce 
the lien of the landlord.—Abruham etal. v. Tall et al. 886. 

Trrequl trities inv judicial proce dings will not authorize the interference 
of courts of eyuity.—Irregularities in judicial proceedings, or the 
errors of courts of competent jurisdiction, can not create an equity 
which will justify the interference of a court of equity.—Bowden v. 
Perdue, 40%. 

The wrong must ocear without fault of the complainant.—The court 
may be satisfied that injustice has been done, but the unvarying con- 
dition precedent to its interference, is the clear demonstration that 
the wrong occurred without siuw/t or uegliyence of the complainant. 
Th, 409. 

The want of diligence destroys the cleim to equitable relief.—The 
want of diligence, on the part of the complainant, is as fatal to any 
claim for equitable relief under the statute as under the rule, defining 
the original jurisdiction of a court of equity. —Jb. 409, 

A court of equity will not enjoin an action of ejectment brought to re- 
cover land not conveyed by deed.—A court of equity will not enjoin an 
action of ejectment brought for the recovery of land, sold for Con- 
federate treasury notes, when no deed of conveyance had been ex- 
ecuted, and the promissory note given for the purchase-mouey, had 
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INDEX. 


matured after the surrender of the Confederate armies in 1865, 
Daudrill v. Edwards et al. 424. 

A court of equity can not impose on it burdens not imposed hy the statute. 
The liability of the statutory estate of a married woman is fixed by 
law, and a court of equity is as powerless as a court of law to dispense 
with the requirements of the statute, or to subject it to burdens be- 
yond what the statute imposts.—O Connor v. Chamberlain, 431. 

A judgment ina case of unlawful detviner against tie lessee, will not 
prevent @ resort to equity.—A judgment against the lessee, in the 
statutory action of unlawful detainer, will not preclude a resort to 
equity ; the right to possession is alone involved, and no recoupment 
or set-off is allowable, for the lessor’s breach of his covenants. 
Abrams v. Watson et al. 524. 

One person cin not enforce his rights so capriciously as to defeat the 
rights of others. —If one party has a lien or interest in two estates, 
and another in only one of the estates, a court of equity will not per- 
mit the former to elect against which he will proceed, so as to defeat 
the claims of the latter; but the party having such interest in both 
estates can not be compelled to resort only to one of them, unless it 
is shown to be sufficient to satisfy his interest or debt ; and a bill filed 
for such purpose, without a clear averment to that effect, is defective. 

loker v. Shropshire et al. 542. 

A mortgagor can not enjoin the sale of land embraced in ihe mortgage. 
A mortgagor can not maintain a bill to restrain the sale under a 
mortgage, of land not conveyed by it. The purchaser at the sale could 
only take the land mortgaged. Such a sale can not cast a cloud on 
the title of land not included in the mortgage.—ZJ’reiss v. Campbell, 
635, 

In an application for the specific performance of « contruct, it should be 
distinctly averred.—To sustain a decree of specific performance, the 
contract sought to be enforced must be clearly and distinetly averred ; 
its terms must be definite and unequivocal, and the proof in support 
of it clear and unambiguous.—Cox v. Cox et ul. 591. 

a specific Pp rformance will not be decreed unless the consideration of 
the contract cleverly appears.—Specifie performance will not be decreed 
on averment that land was purchased by complainant and father-in- 
law for the benefit of complainant and wife, when it does not appear 
what was the consideration of the promise, or that the purchase was 
joint as alleged.—Jb. 591. 

ai courtof equity, in the absence of peculian fucts, will not arrest pro- 
ceedings in court of proiuate.—A court of equity will not, at the in- 
stance of an administrator or executor, arrest proceedings commenced 
in acourt of probate, fora final settlement of an administration, unless 
some specific fact or circumstance is shown, which renders the limited 
power of that court inadequate to a full and complete settlement of the 
trusts of the administration— Whorton ve. Moragne, et al. 41. 

A courtof equity will dispense with an administretion, when its only 
object is to make disiribution.—Courts of equity will dispense with an 
administration, if granted, would be to make such distribution.—/ones, 
adm’ v. Brevard, et al, 499. 

Asterthe lapse of twenty years, it will be preswined no debts existed 
agdinst an intestate.—After the lapse of twenty years, it will be pre- 
sumed, in the absence of proof to the contrary, that nu debts existed 
against an intestate upon whose estate no administration had been 
granted.—Jb. 499. 

Courts of equity and law place the sane coustvuctionon statutes of set-off, 
Courts of equity place the same construction upon the statutes of set-off 
that the courts of law adopt; and in the absence of special equities, 
the individual debt of an administrator is not available as a set-off to 

a demand due him in his representative capacity. —Jb. 499. 
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II. Puirapines anp Practice. 


Section 2905 of the Code applies only to suits at law.—Section 2004 of 
the Code of 1876 does not relate to proceedings in a court of equity. 
City of Opelika v. Daniel ef al. 211, 

Books of partnership are ev de ce for and cgainst the partners.—In a 
suit for the setilement of partnership accounts, the register, on a ref- 
erence, should receive such books as evidence for aud against all the 
partners.—LRouten et al. v. Lostiwick et al. 360. 

Books produced at the instance of complainant, are evidence against 
him.—When a bill requires a defendant to produce books and papers 
in his possession, for the purposes of an account, on production, they 
become evidence against the complainant.—J), 360. 

When an injunction will be dissolved.—the general rule of practice is 
that on the filing of an answer, an injunction may be dissolved on 
motion, if the equity of the bill is fully and completely denied; and 
whether the allegations of the bill be denied or not, an injunction 
may be dissolved, if the bili be wanting in equity.—Dishop etal. v. 
Wood, 253. 

The right of amendment must be clvimed.—The right of amendment is 
secured by the statutes, but it is a right which must be claimed by 
the party entitled to it; and when there is an opportunity of claiming 
it, the chancellor errs only by a denial of it.—Jé. 253. 
it is error to dismiss a bill in vacation, when a complainant has not 
had an opportunity to cmend the bill.—When the demurrer to the 
bill, or a motion to dismiss it for want of equity, has not been heard ; 
and the equity of the bill is drawn in question only a sr and 
the decree is rendered in vacation,—an absolute dismissal of the bill 
without affording the complainant an opportunity of amendment, is 
erroneous.—Ib. 253. 

A bill must be amended before the final decree.—The right to amend 
bills of complaint and answers conferred by section 3790 of the Code 
of 1876, must be exercised before the final decree.— Smith v. Coleman 
et al. 260. 

A decree settling the ejuities is fincl—A decree settling all the equities 
between the parties is final, and from it an appeal may be taken tothe 
Supreme Court.—Jb. 260. 

The umendment can be made only in reference to evidence already taken. 
The right to amend the pleadings so as ‘‘to meet any state of the 
evidence which will authorize relief,’ is confined to the evidence 
already taken.—Jb. 260. ‘ 

A sinal decree cannot be amended at a subsequent term.—When a final 
decree is free from errors, but the case is reversed and remanded, 
because without the consent of parties the chancellor confirmed the 
report of the register in vacation, the court, at a subsequent term, has 
no authority to amend the decree on the merits, or to allow an amend- 
ment which seeks to accomplish such a result.—ZJb. 260. 

A bill is not demurrable because it fails to alleye the vendor had a good 
title.—A bill to enforce a vendor’s lien, which avers that the defend- 
ant entered into and retains possession of the land under the contract 
of purchase, and that he accepted the vendor’s bond conditioned to 
make title upon payment of the purchase-money, and that it is due 
and unpaid, is not demurrable because it does not allege that the 
vendor had a good title. — Teague v. Wade, 369. 

A bill must show a case within the jurisdiction of a court of equity.—A 
bill must necessarily disclose a case falling within the jurisdiction of 
a court of equity, and an error in this respect is fatal at any stage of 
the proceedings.—Jb. 369. 

A bill need not show the umount in controversy is within the jurisdic« 

tion of the court.—A bill is not demurrable because it fails to show 
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affirmatively that the amount in controversy is within the jurisdiction ; 
if it is not, the objection must be raised by plea to answer on the 
hearing. —Abraham et al. v. Hull et al. 386. 

. A naked bailee is not a necessary party to a bill against the bailor.—A 
mere naked bailee who asserts no claim in himself to property de- 
posited with him as warehouseman, should not be made defendant to 
a bill against the bailor, praying for an equitable attachment.—Jb. 386. 

33. The personal representative must be a party to a bill filed to churge 
personal assets.—A bill to charge personal assets can not be main- 
tained unless the personal representative of the decedent, in whom 
the legal title resides, is before the court.—J). 386. 

34. The grant of a temporary injunction without requiring «@ bond, is ir- 
regular.—The grant of a temporary injunction on a bill not verified, 
and without requiring bond from the complainant, is an irregularity ; 
_ but it will not cause the reversal of the final decree, if that is supported 
by the pleadings and proofs.—Thorington v. Gould, 461. 

35. An answer should distinctly show what is alleged on knowledge and 
what on information.—A denial of allegations on information and be- 
lief, by a defendant in a suit in equity, will not overturn positive 
averments; and if the answer of the defendant does not distinctly 
show what is alleged on his knowledge, and what on his information 
and belief, the decree of the chancellor will be affirmed.— Stallworth, 
Adm’r v. Lassiter, 558. 

36. Whena bdillis dismissed prematurely, nothing but its equity willbe con- 
sidered.—When a bill is dismissed for want of equity before the cause 
was in condition to be heard on its merits, the appellate court will 
decide no other question than the equity of the bill, because no other 
was submitted to, and passed upon, by the chancellor.— Whorton, 
Ex’r v. Moragne et al. 641. 


CHANGE BILLS. See Criminat Law. 
CHANGE OF VENUE. 


1. On a change of venue, the court must select the county.—It concerns 
the public as well as individuals that all trials for offences shall be fair 
and impartial. On an application for a change of venue, the court 
must decide what is the nearest county free from objection.—L£« purte 
Hodges, 305. 


CHARGE TO JURY. 
1. It is error to give a charge not sustained by the evidence.—Charges given 
by the court, at the request of the plaintiff, and founded on recitals of 

’ facts of which no evidenee whatever was submitted to the jury, are 
erroneous, and will cause a reversal of the judgment.—7he Bunk of 
Kentucky v. Jones, 123. 

2.. A charge correct in low, but which tends to mislead the jury, will not 
cause a reversal.—A reversal can not be had because of an instruction 
correct in point of law, merely on account of its tendency to mislead. 
The evil is capable of correction by an explanatory charge, which 
should be requested.— Durr et al. v. Juckson, 203. 

8. A charge which leaves a fact, growing out of a contract to be ascertuined 
by the jury, is not erroneous—When from the terms of a contract for 
the delivery of timber, the court can construe a *‘ stipulation to give a 
lien and mortgage on timber” as fast as gotten out “to embrace’”’ 
timber in existence when the contract was made, as well as timber to 
be manufactured afterwards, a charge which leaves this fact to be 
ascertained by the jury from the evidence, is not erroneous.—Morn- 
ingstar v. Wiggins & Me Millan, 267. 

4, It must affirmatively appear that charges refused were in writing. —Un- 

less it affirmatively appears that the charges refused were in writing, 
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the refusal of them can not be reversed on error.—South and North 
Ala. R. R. Co. v. Seale, 608. 

. A charge that declarations and conduct were evidence is calculated to 
mislead —An instruction to the jury, at the request of the defendants, 
that their declarations and conduct were evidence of marriage, with- 
out explanation or qualification, would confuse and mislead, and was 
pas. refused.— Green et al. v. The State, 68. 

6. A charge stating circumstances tending to show guilt, should also state 
those which may explain them.—Where the testimony tended to show 
the indisposition of the prisoner, a charge by the court that, if defend- 
ant was within four hundred yards of where the gin-house was burned, 
and was advised of the burning and did not go and aid others in saving ' 
property that might be saved from the fire, the jury might look to that 
fact as a circumstance, with other evidence tending to show his guilt, ‘ 
is objectionable, because it did not refer to his alleged indisposition. 
MeAdory v. The State, 92. 

7. An abstract charge should be refused.—A charge based upon no evi- 
dence in the case is abstract, and is properly refused.— Beasley v. 
State, 92, 

The cases of Murphy v. State and Mose v. State approved.—Such a 
a charge uses almost the identical language cuntensl the court in 
Murphy v. The State (6 Ala. 845); and the same principle is declared, 
in different” language, in Mose v. The State (36 Ala. 845.) These 
two statements, of the one and the same principle, have long stood as 
guides, and can not be questioned.—Coleman v. State, 52. 

The law requires moral, not mathematical certainty.—When a charge 
embodying the principle of these two decisions is requested, the court 
should give it; and then in a distinct charge should instruct the jury 
that itis moral, not mathematical certainty of proof, which the law 
requires.—Jb. 52. 

A reasonable doubt is properly defined.—The court approves the defini- 
tion of a ‘‘ reasonable doubt” which will justify an acquittal, given in 
Mose v. The State, and must not be understood as qualifying the doc- 
trine there declared.—Jb. 52. 


COMMISSIONERS’ COURT. 


1. The Court of County Commissioners has quasi legislative powers.—The 
Court of County Commissioners in referenge to the establishment and 
change of public road exercises a quasi legislative authority, which 
other tribunals will not revise or control, unless its action injures or 
interferes with rights of property.--Cominissioners’ Court of Lowndes *, 
Co. v. Hearne, 371. i: 

2. Its record must show jurisdiction.—The court is of limited statutory 
authority, and to support its proceedings when assailed on certiorari, 
its records must aflirmatively show jurisdiction.—Jb. 371. : 

3. After its action a right to writ of certiorari is complete.—After the - 
court orders the change of a road, appoints viewers and accepts their 7 
report, the right of a person aggrieved, to a certiorari is complete ; 
and the court in its return should certify its records as they existed 7 
when the writ was issued, and not arecord subsequently made whose ke 
validity has not been questioned.—Jb. 371. 

4. The Court of County Cominissioners can amend its records.—The Com- 
missioners’ Court, like every court of record, has power to amend its 
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records nunc pro tunc, if there be matter of record, that authorizes the a 
amendment.—J. 371. 4 
COMMON CARRIERS. 
1. The greatest diligence is required of persons having charge of locomo- > | 
tive engines.—Persons having control of steamboats and locomotive =f 





engines must employ more than ordinary skill and diligence to prevent 
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disasters. They are required to be skilled in their particular depart- 
ments; but infallibility is not required of them.—Mobile & Moutg. 
Railw. Co. v. Blakey, 471. 

2. The train need not be stopped always because persons are on the track. 
The presence of persons on the railroad mak does not require them 
to stop their trains or even check them, unless the circumstances show 
their approach is not observed, or the person is unable to leave the 
track.—ZJb. 471. . 

3. Persons can not convert railroad tracks into common thoroughfures. 
Railroad tracks are not highways for general travel, and persons can 
not as matter of right convert them into common thoroughfares except 
at public crossings, and then only for the purpose of crossing with no 
undue tardiness.—Jb. 471. 

4. An officer who fails to perform a legal duty is indictable—An officer 
having control of a train of cars, who fails to perform a duty enjoined 
by statute may be indicted; and any person who suffers an injury , 
which would not have resulted had the statutory duty been performed, 
has a right of action.—Jb. 471. 

5. The provisions of section 1700 of the Code does not apply to human 
beings.—Section 1700 of the Code contains a special provision as to 
cattle or stock, but has no reference to human beings. The measure 
of duty and liability for injury to stock found on the track is so differ- 
ent from what pertains to the safety of intelligent htman beings, that 
a charge by the court applicable to one on a trial for the other, would 
confuse and mislead the jury.—Jb. 471. 

6. A conductor of a train may be ecamined as an expert.—A ‘person who 
has acted continuously for more than seven years as a “ railroad con- 
ductor,’”’ can be examined as an expert, relative to the means of stop- 
ping railroad trains.—J/). 471. ° 

7. The imperfect equipment of a train will not excuse negligence in an 
employee.—The imperfect equipment of a train does not relieve the 
conductor from the exercise of due diligence in its management. 
Mob. and Mont. Ratlw. Co. v. Clunton, 302. 


CONSTITUTIONAL LAW. 

1. The act authorizing cities to subscribe to the stock of railroad compa- 
nies is constitutional.—The ‘act to authorize ‘the several counties, 
towns and cities of this State to subscribe to the capital stock of such 
railroads as they may consider most conducive to their respective in- 
terests,” is a valid law.—City of Opelika v. Duniel, 211. 

2. Section 383 of the Code of 1876 is unconstitutional.—Section 383 of 
the Code of 1876, establishes a rule for the estimation of the value of 
railroad property for the purpose of taxation which is not authorized 
by the constitution ; and, therefore, the assessment of taxes made in 
Sire to it is invalid, and was properly vacated by the City Court 
of Montgomery.—Bourd of Assessment v. Ala. Cent. R. R. Co. 551. 

3. The Penal Code was constitutionally enacted.—Section 4189 of the 
Code was taken from the Revised Code of 1867 ; thither it was carried 

.from the Penal Code of 1866; and the enactment of the statute ‘to 
establish a new Penal Code” was a constitutional enactment of all 
the provisions contained therein. —vover v. The Stute, 57. 


CONSTRUCTION OF STATUTES. 

1, When the legislature employs different lunguage ina subsequent statute 
in the sume connection, the courts will presume a change of the law is 
intended .—The legislature must be presumed to know both the language 
employed in the former acts, and the judicial construction placed upon 
them ; and if in a subsequent statute on the same subject it uses differ- 

ent language in the same connection, the courts must presume that a 
change of the law was intended, and after a consideration of the spirit 
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and letter of the statute, will give effect to its terms according te their 
proper signification.— Lehman, Durr & Co. v. Robinson, 219. 

In the interpretation of an act, all of it must be considered.—In con- 
struing a statute, regard must be had to the whole act; and if need be, 
to other statutes passed on the same subject; for the meaning of a 
clause is sometimes shown by another that is not stated in connection 
with it.—Jb, 219, 

The act of February 5th, 1872, explained.—The act to prevent homi- 
cides, approved February 5th, 1872, was intended not merely to give 
compensation for the lost earnings of the slain by the wrongtul act or 
omission of another, but is also punitive in its purpose; and its pro- 
visions apply as well to corporations as to natural persons.—South & 
North Ala. R. R. Co, v. Sullivan, 272. 

The damages recovered under that act become assets of the estate-—The 
compensation given by the act does not go to the husband, wife or 
child of the deceased, as such, but becomes assets of the estate, not 
subject to the payment of debts, and must be distributed as the per- 
soualty of an intestate is now distributed.—Jb, 272. 

The provisions of section 1700 of the Code do not apply to human beings, 
Section 1700 of the Code contains a special provision as to cattle, but 
has no reference to human beings.—Moile & Montg. Railw. Co. v. 
Blukely, 471. 

Section 3420 applies only to actions for money.—Section 3120 of the 
Code applies only to actions for money, and not only to actions for the 
conversion or detention of personal property. —J/awes v. Morgan, 508 

Sections 2222 aid 2223 of the Code are highly penul.—Sections 2222. 
and 2223 of the Code of 1876, are highly penal, and must be strictly 
construed. They do not authorize the institution of a suit against the 
transferee of the mortgage. —Grooms v. Honnon, 510, 

TRACTS. 

A contract should be so construed as to effect the object of the parties. 
In the construction of a contract, written or oral, the great object is 
to ascertain, and if possible, to effectuate the intention of the parties. 
McPherson et al.v. Harris, 620. 

A contract must be construed according to its terms.—When a contract 
is expressed in clear and unambiguous terms, it is not legitimate to 
imply a further and larger obligation.—Jb. 620. 

A champertous contract is void.—A contract in which it is agreed that 
attorneys-at-law shall receive one half of the land in litigation, for the 
services they may render in the suit if it should be conducted to a suc- 
cessful termination, is champertous; being against public policy, is 
void.—Jenkius ef al. v. Bradford, 400. 


CONVEYANCE. 
1. 


A deed must be attested by ut leastone subscribing witness or acknowl 
edyed.—An instrument intended to convey lands is inoperative to 
transfer the legal title, unless, if the grantor can write, it is attested 
by at least one subscribing witness, or execution of it is acknowledged 
by the grantor in the manner prescribed by law.— Bunk of Aentucky 
v. Jones, 123. 

Unless the plaintiff’ shows such « dect, or that it once existed, he can 
nol recocer.—On a trial of an action of ejectment a plaintiff who does 
not exhibit such a title to the land in controversy, or prove that such 
a deed once existed, is not entitled to recover.—Jh, 126. 

The recital of a deed is not evidence against a creditor of the grantor, 

In a controversy between the grantee and a creditor of the grantor, 

relative to the validity of the conveyance, its recital of the considera- 

tion is merely an admission of the grantor, and is not evidenced 

against the creditor-—Jlubburd et al. v. Allen, 288. 
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Tn such a contest the onus of proving the caulue and adequacy of the 
consideration is upon the grantee. —In such a contest the onus of 
proving that the conveyance was founded on an adequate and valu- 
able consideration, is cast upon the grantee; and without regard to 
the motives of the parties in its execution, as to the rights of existing 
creditors, the deed will be presumed to be fraudulent until the con- 
trary is shown.—/J//), 283. 

Evid nee of a consideration diferent in kind Trom that expressed is 
inddmissible.—Al\though the nature of the consideration may not be 
changed, any consideration of the same kind, and not inconsistent 
with that recited, may be proven ; and if it be adequate, will support 
the conveyance.—//, 283. 

A parol gift of land is void.—A parol gift of land made by a parent 
to his child is void, and confers no right that can be enforced either 
at law or in equity. If, subsequently, a deed be executed in con- 
summation of the gift, it is voluntary: it takes effect from the time of 
its execution, and can not prejudice the rights of existing creditor. 
Ib, 283. 

aA voluntary CONTEYANC of “a dehtor is void against evisting creditors, 
In this State, a voluntary conveyance by a debtor, having property 
more than suflicient to pay all debts or demands against him, is by 
presumption of law void as to existing creditors, although no fraudu- 
lent intent can be computed either to the donor or the donee.—Libh, 
Adis v. Fiecman, 612. 

A person having a contingent claim is a creditor within the mecning of 
the stutute of frauds.—A creditor, within the statute of frauds (Code 
of 1876, 2 2124), as to whom a voluntary conveyance is void, is not 
necessarily one, who has a demand for money which is due, or run- 
ning to maturity, or who has an existing cause of action. Whoever 
has a claim or demand on a contract in existence at the time a volun- 
tary conveyance is made, is a creditor within the meaning of the 
statute. A contingent liability is as fully protected as a claim that is 
certain and absolute.—//. 612. 

A conveyance li neficial to the donor or injurious to the donee is not 
voluntery.—A voluntary conveyance is founded exclusively on motives 
of generosity and affection. If the donor receives a benefit, or the 
donee suffer detriment as the consideration of the conveyance, the 
consideration is valuable. “However trivial the benefit to the one, or 
the damage to the other, may be, the conveyance is not voluntary. 
Ih. 612. 

A deed of trust to indemnify suretics on a hond is not invalid as to 
existing creditors. —A deed of trust on lands and personal property 
executed by a guardian of minors to save harmless sureties on his 
bond, and reserving to the grantor the right of possession of the 
property until the children arrive at their majority, is not invalid on 
its face as to existing creditors.—Cvker v. Shropshire et al. v, 542. 


Atenant for life can only convey his interest. —A deed which in form 
conveys the fee, if made by a life tenant, transfers all the interest of 
the grantor, but it does not impair or affect the remainder, even 
though the latter be in form contingent.’’—Siaith et ul. v. Cooper et 
al 494, 

An instrument reserving the power of revocation is a dee d,—An instru - 
ment which conveyed all the property owned by the grantor to a trus- 
tee for the benefit of her grand-children after his death, but retained 
for her the possession and use of it during her life, and reserved to 
her the power of revocation of the grant, must be considered as a 
deed, and not as a will —Hull vo. Burkham,Hall et al, 349. 
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CORPORATIONS. 7 


The legislature can not deprive the creditors of a corporation of their 
rights.—The creditors of a corporation who are secured by mortgages 
of its property, acquire therein rights of which they can not be de- 
prived even by an act of the legislature.— Monty. & West Point R. 
R. Co. v. Brunch, Sons & Co. 13%. 

When the charter of a corporation provides that « surrender of its 
franchises shall not affect the rights of creditors, the clause will be pre- 
sumed to be for the benefit of unsecured creditors —When the charter 
of a corporation authorizes it to buy the property of another, and 
provides that such purchase or surrender of the franchises shall in no 
way affect the rights of the creditors of the company which sells, it 
will be presumed that such a clause was introduced for the benefit of 
the unsecured creditors.—Jb. 139. 

A private corporation is a trustee for the benefit of its creditors.—A 
private corporation is a trustee of its property for the payment of its 
creditors, and afterwards for the benefit of its stockholders. During 
its existence and operation, its general creditors have no lien which 
will entitle them to sue it, in a court of equity; but its property can 
be subjected to the payment of its debts by actions at law.—ZJb. 139. 


. A corporation is liable for damages caused by the employment of unfit 


persons.—lf a railroad corporation authorizes a person to employ per- 
sons to maintain and repair the road, and to carry on its business, and 
he employs, or retains persons unfit for the service in which they are 
engaged, and injury results to another employee of the corporation 
from this cause, it is liable. The officer in such matters is substituted 
for the corporation, and his negligence is the negligence of the corpo- 
ration.— Mobile & Montg. Railw. Co. v. Smith, 245. 

A corporation is liable for damages arising from the improper selection 
of an officer.—zWhen the duties entrusted to an officer are such as can 
not properly be performed by the corporation itself, then his negli- 
gence is not that of the corporation, unless it has failed to exercise due 
care in the selection of a proper officer.—J). 245. 

The neture of the duties required, determines the character of the en- 
ployce.—It is not the relative grades of different officers or employees, 
or the subordination of one to the other, which determines when they 
are fellow-servants in relation to their common employer; but it is 
the nature of the duty entrusted to them.—J». 245. 

In a suit agvinst a corporation by an employee, it may recoup damages 
caused by his fault.—A railroad corporation may recoup damages 
resulting from the negligence of an employee in the performance of 
his contract of service, when sued by the employee to recover his 
wages.—Vob. & Mont. Railw. Co. v. Clanton, 392. 

A corporation may sue cn employee for damages caused by his negli- 
gence. —When damage results to cars and other property of a corpo- 
ration from the negligence of an employee in the performance of his 
duties, it may recover damages in an action against him.—Jb. 392. 

A corporation may make a bond in a judicial proceeding.—The right to 
execute a bond in a judicial proceeding, is one of the incidental powers 
of all corporations that can sue and be sued. And the recitals of the 
bond in this case show it is the contract of the corporation.— Collins 
et al. v. ITummock, 448. 

An officer of « corporation, whose term of office has expired, may, if no 
successor be appointed, continue to perform the duties of the office. 
When the duration of an official term is expressed by the charter of a 
corporation which creates the office, the intention is, that on the expi- 
ration of the term, the authority and duty of the officer shall cease ; 
but if the proper corporate authorities neglect to provide a successor, 
and suffer the officer to continue the discharge of the duties of the 
office, unless the State or a stockholder objects, no one can complain, 
Thorington v. Gould, 461. 45) 
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T he acts of « hoard of directors whose term has ended, are valid as to 
third parties.—The acts of a board of directors, appointed under the 
charter to serve until the end of the first Monday in January there- 
after, are, after the expiration of the time, valid as to third persons. 
Ib. 461, 

W hen the seal of a corporation is «ffixed toa deed by the proper officers, 
the validity of the contract will be presumed.—When the common seal 
of a corporation is affixed to a deed, and it is signed by the officers 
authorized by the charter to sign, or attest its contracts, it will be pre- 
sumed that the instrument was executed by the authority of the cor- 
poration ; and those who assail it must show its invalidity. —Jb. 461. 


COSTS. 


T he State, hy the common law, pays no costs. —** The king shall neither 
pay nor receive costs,”’ was the rule at common law. The same prin- 
ciple has been applied to the governments, State and Federal, in this 
country in civil and criminal causes.—Jollard v. Brewer, 130. 


CRIMINAL LAW. 


ABATEMENT. 


A name not idem sonans will sustain a plea in avatement.—The name of 
Zachary is not ‘dem soncans with that of -Zachariah, and the difference 
isso material, that it will sustain a plea in abatement by a person of 
the former name indicted under the latter.—Loawrence v. The Stute, 61. 

A plea in abatement can be filed when defendant appears first. —A ple: 
in abatement in a criminal case is interposed in time, if it should be 
filed at the first term at which the defendant appears.—Jb. 61. 

Oyer of an indictment need not be craved.—It is not necessary to crave 
oyer of an indictment before pleading in abatement to it. It must 
necessarily be read to the defendant, or a copy served on him without 
his praying oyer of it.—Jb. 61. 


ARREST OF JUDGMENT. 


an arrest of judgment is made only on netters of record.— A motion in 
arrest of judgment must be founded on matters appearing of record, 
Errors which the court may commit inthe progress of the trial, which 
are not necessarily shown by the record, may be the matter of an excep- 
tion or ground of a motion for a new trial, but not of a motion in arrest 
of judgment.—Sperks vo The Stute, 82. 


ARSON. 


Tudictment for arson in the third degree —The count of an indictment 
which charges that the defendant “ wilfully set fire to or burned a cot- 
ton-house of R. H., within the curtilage of the dwellin g-house of the 
the said R. H., by the burning whereof the said dwelling-house was 
burned,” charges the crime of arson, not in the second, but in the 
third degree, as defined by section 4348 of the Code of 1876.—Cheuthaim 
v. The State, 40. 


ASSAULT witH INTENT TO Murber. 
. 


The intent must be proven as a fact.—On the trial of an indictment for 
an assault with intent to murder, the intent can not be implied as a 
matter of law, and the jury must determine its existence from all the 
evidence in the case; and the court invades their province, if a part 
only of the facts is singled out, and they are instructed to infer the 
felonious intent from them.—Simpson v. The State, 1. 

Self-defence, except in extreme cuses, can not endanger life.—Every 
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one has the right to defend his person and property against unlawful 

violence, and may employ as much force as is necessary to prevent 

injury. But this principle is subject to the qualification that he shall 

not, except in extreme cases, endanger life or inflict great bodily harm, 7 
I, 1. Maar 
The protection due to the property isnot enlarged by the secrecy of the 
trespass.—The law declares with certainty the protection due to 

property, and defines the force which may be employed in the defence. 

And neither the secrecy of the trespass, nor the frequency of its repe- « 

tition, enlarges the one or the other.—J). 1. 
A specific felonious assault must be proven.—To authorize a conviction 

of an assault with intent to murder, a specific felonious intent must 

be proven. This is an indispensable element of the offence. The 

doctrine of an intent implied by law different from the intent in fact, 

can have no application to the crimes punished by section 3670 of the 

Code. If there was not the intent to murder the person assaulted, 

although there may have been a general felonious intent, a conviction 

of the aggravated offence would be improper.—ZJ», 1. 


Bicamy. 


Two crimes are punishable under section 4185 of the Code.—Section 
4185 of the Code declares two offences of different elements, but of 
the same general character, and punishable in the same manner. 
Brewer v. The State, 101. 

Bigamy can be prosecuied only in the county where the marriage was 
solemnized.—One of these offences (bigamy) can be prosecuted and 
punished only in the county in which the unlawful marriage was sol- 
emnized ; the other is complete and punishable in any county in which 
the parties ‘continue to cohabit’’ after the unlawful marriage.—Jb. 
101. 4 

An acquittal of the former crime does not prevent an indictment for the 
latter.—An acquittal of the former of these crimes is no bar to an 
indictment for the other.—Jb. 101. 


Cuancr BIL.s. 


The statute is intended to suppress illegal currency.—The purpose of the 
statute (Code of 1876, 24483), forbidding the emission of change 
bills to cireulate generally, as money, was intended to suppress the 
evils of an unauthorized paper currency.—Durrv. The State, 24. 

Every form of illegal currency is forbidden.—The statute is not directed 
against paper of any particular form or character. If the purpose of 
its emission be, that it shall pass and circulate generally as money for 
an indefinite period, it falls within the statutory prohibition.—Jb. 24. 

Paper not transferable, is not violative of the statute——A paper which 
authorizes a person named in it to purchase goods on the credit of the 
drawer to a specified amount, and expresses on its face that it is not 
transferable, can not enter into general circulation as money, and is 
not within the purview of the statute.—Jb. 24. 


Cuance or Vexvcr. See that Title. 
Cuarce to Jury. See that Title. 


DisorpeERLY Howse. ‘ 


The opinion of awiiness as to the character of a house is not legal evi- 
dence.—If, on the trial of a person indicted for keeping a bawdy- 
house, it is proven that the house is frequented by persons of disso- ; 
lute habits, and its inmates are reputed to be lewd, it is permissible 
to show that the character of the defendant is bad. But the opinion 
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of witnesses that the house is a bawdy-house, or a nuisance, is not 
admissible as evidence.—Spurks v. The Stute, 82. 


ELEcTION, 


A false pretence twice repeated is not a case for election.—Goods obtained 
rom oné person by the same false pretence, twice repeated on differ- 
ent days, constitutes only one transaction, and is not a case for elec- 

tion.— Beasley v. The State, 20. 

The law does not require an election to be made when several sales are 
roven.—When the testimony shows more than one sale on the Sab- 
vath, the doctrine of eleetion does not apply. The different sales are 

merely evidences of the intent with which the store is kept open. 

Snider v. The State, 64. 


EMBEZZLEMENT. 


Embezzlement coun not be comiitted with different intents —An indict- 
ment charging that the defendant converted one hundred and eighty 
dollars, or other large sum of mouncy, is fatally defective. The offence 
is not one that may be committed with different means or intents, or 
which may lead to different results ; nor is it a case of several offences 
of the same character.—.Volle v. The State, 73. 

The agent of the auditor, who substitutes one currency for another of 
less value, is guilty of felony.—A_ person who, representing and 
acting for the auditor in his official character, receives national cur- 
rency as a part of the revenue of the State, and substituting for it a 
currency of less value, knowingly converts or applies any part of it to 
his own use, or to the use of another person, is guilty of a felony. 
Ib, 73. 

The conversion of money ly the collector tis punished under the funding act 
of 1873.—The unlawful conversion of money, which the officer himself 
collected from the tax-payer, is punishable under section fourteen of 
the funding act of 1873.—Jb. 73. 

Every conversion of revenue is not indictable.—It is not every conver- 
sion of the revenue which will constitute an indictable offence. A 
substitution of money of the same class, of equal or greater value, will 
not necessarily be criminal; hence, in prosecutions under the statute, 
the intent with which the substitution is made becomes material, and 
any relevant evidence to show the value of the substituted currency is 
admissible.—J). 73. 

Bank-notes included under the nome of money.—Since the introduction 
and free use of bank-notes and treasury-notes as a circulating medium 
and standard of value, they are understood to be embraced in the 


generic term money, as much as the authorized coin of the country. 
1b. 73. 


EVIDENCE. 


T he mersure of evidence necessary to sustain indictments.—Indictments 
under the Code are abridged in form, and contain legal conclusions 
rather than the facts which support them, but the nature of the offence 
is not changed, and the conclusions stated must be sustained by the 
same measure of evidence, which would be necessary if the facts on 
which they depend were fully expressed.—Simpson v. The State, 1. 

A confession alone will not sustain conviction —An extra-judicial con- 
fession not corroborated by independent evidence of the corpus delicti, 
will not support a conviction for a felony.—Johnson v. The State, 37. 

A confession must be shown to be voluntury.—An extra-judicial confes- 
sion can not be received against the prisoner unless it is shown to be 
voluntary, and this must be determined by the court.—Jb. 37. 
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Whether or not a confession was voluntary, is usually shown by nega- 
tive answers to questions inquiring if the prisoner has been told -it 
would be better for him to confess, or worse for him if he did not, and 
the like; but a better test is a fair consideration of the age, condition, 
situation and character of the prisoner, and all the’ circumstances 
attending the confession.—Jb. 37. 


A voluntary confession may be admitted without questions.—If the con- 


fession thus tested is shown to be voluntary, it is not error to admit it, 
although the preliminary questions, respecting the threats or promises 
made, may not have been asked.—Jb 37. 


Hearsay as to ownership of property inadmissihle.—The evidence of a 


third person that the prosecutor identified the money found on the 
prisoner as that which had been stolen from her, is mere hearsay, and 
not admissible against the prisoner ; and the absence of the prosecutor 
from the State at the time of the trial will not render such evidence 
legal.—Jb. 37. 

A preponderance of probabilities will not sustain a conviction —On a 
trial of a criminal offence, it is error to refuse a charge asked in 
writing, ‘‘that the defendant is presumed to be innocent until his 
guilt is established, and the evidence to induce or authorize a 
conviction should not be a mere preponderance of probabilities, but 
should be so strong and convincing as to lead the mind to the conclu- 
- that the accused can not be guiltless.”—Coleman v. The State, 
2. 

Advice of probate judye inadmissible as evidence.—The court did not 
err in refusing to receive testimony that, before the alleged marriage, 
the probate judge informed the defendant it was lawful for him to 
marry a white woman.—J/oover v. The State, 57. 

An unlaoful act, intentionally done, is a crime.—To constitute a crime, 
there must be both an intent and an act; if the act is intentionally 
done, the criminality necessarily follows.—I). 57. 

Marriage may be proved by confession and cohabitation —Marriage may 
be proved by cohabitation and the confession of the parties. Whether 
these are sufficient and convincing evidence of the fact depends on 
their connection and consistency with other facts which may be found 
in the particular case.—Jh. 57. 

The judye must pay steict attention to the evidence.—It is the duty of a 
judge, both in civil and criminal cases, to give strict attention to the 
evidence ; and to propound to the witnesses such questions as he may 
deem necessary to elicit any relevant and material evidence, without 
regard to its effect upon the interest of either party; the development 
and establishment of the truth is his purpose and duty.—Sparks v. 
The State, 82. 

The questions of a judge or juror should arise out of the evidence. 
The questions a judge, or juror, propounds to witnesses should be 
such as are suggested by the evidence given on trial.—Jh. 82. 

Oral proof of the marriage is admissible.—Under an indictment for 
either of the offences declared in section 4185 of the Code, oral proof 
of the marriage is admissible.-—Brewer v. The State, 101. 

The evidence of an accomplice relative to ownership of property is not 
required to be supported.—When the testimony of an accomplice, 
which connects the prisoner with the larceny of property, is corrob- 
orated, his evidence relative to its ownership would authorize a con- 
viction although it is supported by no other witness.—Smith v. The 
State, 104, 

In one particular, the evidence of an accomplice must be corroborated, 
To authorize a conviction under an indictment for a felony on the 

testimony of an accomplice, that part of his evidence which connects 
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the accused with the commission of the crime must be corroborated. 
But it is immaterial whether or not it is corroborated in other partic- 
ulars.—Jb. 104. 

A question relutice to possession of land muy be uske?.—On the trial of 
a person indicted for larceny of timber, the question “‘who was in pos- 
session of the land on which the stick of timber grew,” was proper, 
because it was an inquiry coticerning a fact, and not a legal conclu- 
sion.— Morningstar v. The State, 30. 

A witness can not testify as to the appearances of the prisoner.—Evi- 
dence that the prisoner ‘looked downcast” expresses merely the opin- 
ion of the witness, and is not admissible.—MecAdory v. The State, 92. 


GAMING. 


The managers of a club are indictable, if gaming on the premises is 
permitted.—The managers of a social club whose members alone are 
permitted to buy spirituous liquors, sold in its rooms, may be indicted 
for permitting gaming on the premises.—Jvcohi v. The State, 71. 

The words * device’? and “ substitute’? have different meaniugs.—The 
words “ device,’’ and ‘‘ substitute,” used in section 4207 of the Code, 
do not have the same meaning; hence a charge directing the acquittal 
of the defendant on trial, unless the jury was satisfied he played with 
the means specified in the statute only, is properly refused.—J/ender- 
son v. The State, 89. 

A point near a public road is a public pluce.—A place in the bushes on 
the edge of an old field in the corporate limits of a town, about forty 
yards from a public road, and near and in view of a path used by 
children going to school, and other persons, is a public place within 
the meaning of the statute against gaming.—J/. 89. 

The fuct of gaming must be ascertained by the jury.—When it is proven 
that the defendant and his companions, holding cards in their hands, 
were sitting on the ground ata place where they had frequently played 
cards, it is for the jury to determine from the facts whether or not the 
defendant was playing.—Jb. 89. 


INDICTMENT. 


The christiun nome of the owner must be state?.—An indictment which 

does not contain the christian name of the owner of the property 
stolen, or does not aver that it is to the grand jury unknown, is de- 
fective.—Johnson v. The State, 37. 

When demurrer is not in the record it is presumed to he to the whole in- 
dictinent.—When the judgment-entry recites that defendant demurred 
to the indictment, but the demurrer is not contained in the record, the 
appellate court will presume it was interposed to the whole indict- 
ment; and if it embraces several counts, one of which is good, a re- 
fusal to sustain the demurrer is not error.—Cheatham v. The State, 40. 

Indictment must charge want of license.-—An indictment for selling 
sewing machines without license, must charge that the accused did 
engage in, or carry on the business of selling, and did sell sewing 
machines without first having paid for, and obtained a license therefor ; 
and that at the time he did engage in, or carry on the business of sell- 
ing sewing machines, he was either a member of the sewing machine 
company, or its agent.— Verritt v. The State, 46. 

Judgment-entry must shor action of the court ou demurrer.—A demur- 
rer to an indictment will not be considered by the appellate tribunal, 
when the action of the inferior court upon it is not A at in the judg- 
ment-entry.—Jh, 46. 

An indictment laying property in a sercant is insupicient.—A superin- 

tendent of another's plantation is the servant of the employer; and an 
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indictment for larceny, which charges that the corn stolen was the 
property of such superintendent, is insuflicient.—Jleygood v. The 
Site, 49. 

aA common lave indictment is vulid under the Code.—An indictment good 
at common law for a common law offence, is sufficient under-our stat- 
utes.—Sparks v. The State, 82. 

The intendment of an indictment as to venue must be sustained by proof. 
It is an intendment, or implication of law that the offence stated in 
any indictment was committed in the county in which the indictment 
is found; buta failure on the trial, to support by evidence the indict- 
ment or implication, is fatal.—J/b. 82. ¥ . 

Every charge must contain « substantial offence.—Where two or more 
offences are laid in the same count disjunctively, each separate alter- 
native charge must contain a substantive offence, charged with that 
degree of certainty which the statute requires.—Voble v. The State, 73. 

Certainty in an indictinent is essential.—In this case, the indictment is 
nothing more than a charge that the defendant knowingly converted 
orapplied to his own use alarg@sum of money. This would be fatally 
uncertain and defective in a civil proceeding, and is equally so in an 
indictment.—ZJ b. 73. 


INPAMY. 


al conviction hy the meysr of « town does not infuinize the concict.—A 
conviction before the mayor, or other officer of a municipal corpora- 
tion, of the violation of a municipal ordinance against stealing, obtain- 
ing goods by false pretences, or violence, does not render the person 
incompetent to testify on the ground of infamy.—Cheatham v. The 
State, 40. : 


JURISDICTION. 


Jurisdiction of Circuit Court ceases when thut of County Court attaches, 
The statute, ‘in relation to the trial of misdemeanors in Tuscaloosa 
and other counties therein named,” requiring the Circuit Court to 
transfer to the County Court indictents for misdemeanors, declares 
the transfer must be ordered, and the papers, with a certified copy of 
all docket entries and minutes of erecnlinns had therein, delivered 
to the County Court before the jurisdiction of the County Court ceases. 
Green etal. v. The State, 68. 

Until order of trunster is made, jurisdiction does not cease.—No order 
of transfer had been made in this case ; neither the jurisdiction of the 
Court had attached, nor that of the Cireuit Court had terminated. A 
demurrer to a plea to the jurisdiction of the Circuit Court was, in view 
of these facts, properly sustained.—ZJ), 68. 


Jury. 


win objection tu a list of jurors may be wuived.—A prisoner on trial for 
a capital felony may waive an objection that the list of special jurors 
summoned and served on him, contains fewer names than the law re- 
quires ; br that the name of the same person appears twice on the 
list. If he calls the attention of the court to the irregularity or mis- 
take, before trial, but makes no mogion, based on the irregularity, or 
otherwise objects to it, he can not, after verdict, move an arrest of 
judgment, or in any manner avail himself of it—Dell v. State, 55. 
Whether or nota store is kept open for the purpose of trafic is a question 
for the jury.—The purpose for which a store is kept open on Sunday . 
js necessarily a question of fact to be found by the jury, under proper, 
instructions. ‘The transaction should be carefully scrutinized, and i 
on all the evidence the jury are convinced, to a moral certainty, tha 


- = - - Ce Ee ee ke eae ee 
TREN PRT Pel LR IIE LS LI NE TEI LOL ELIT LL LTT nas 


a EE OF 


680 


INDEX. 


CRIMINAL LAW—J vury—Continued. 


59. 


60. 


62. 


63. 


64. 


65. 


66. 


67. 


there was in fact a sale, and that it was so intended at the time, then 
they should not hesitate to render a verdict of guilty.—Suider v. The 
State, 64. 

A peremptory challenge is not allowed after the juror has been accepted 
by both parties. —A peremptory challenge of a juror will not be allowed 
after the solicitor and the defendant have each expressed satisfaction 
with the jury as organized. But a challenge for cause may be permit- 
ted, if the cause existed and was not sooner discovered or improperly 
withheld.—Sparks v. The Stute, 82 
The jury must ascertuin whether the business wes carried on —Whether 
or not the sale of two or three sewing machines is sufficient to warrant 
a conviction for engaging in, or carrying on such a business, is a ques- 
tion for the jury.— Verritt v. The Stute, 46 


KeerinG Oren Store on Sunpay. 


Keeping open store for tragic on Sunday, is punishable.—Under  see- 
tion 4443 of the Code, a mgpchant or shop-keeper, who keeps open 
store on Sunday, is not punishable, unless the store is kept open for 
the purpose of traffie—Suider v. The Stute, 64. 

Merely keeping @ store open on Sunday without trafic is no violation 
of law.—Sabbath traftic, particularly in intoxicating liquors, is offen- 
sive to a religious community ; and the statute intended for its repres- 
sion should be faithfully enforced. But merely keeping the doors of 
a store open on the Sabbath is not a violation of the law, unless there 
is traffic on that day.—Jb. 64. 


LARCENY. 


al license may be granted by parol.—For the purpose of showing, in 
such a case, that the accused did not take and carry away the timber, 
unimo furandi, it is not necessary that the defendant should show a 
deed of conveyance. A purchase by parol from a person who owned 
the land, or was believed by him to be the owner of it, would be suf- 
ficient. Such a sale, while acknowledged by the party making it, 
might operate at least as a license to take the tree if it belonged to the 
vendor.— Morningstar v. The State, 30. 

An indictment laying property in a servant is insufiicient.—A superin- 
tendent of another’s plantation is the servant of the employer; and 
an indictment for larceny, which charges that the corn stolen was the 
property of such superintendent, is insutticient.—Zeyyood v. The 
State, 49. 

In one particular, the evidence of an aecomplice must be corroborated, 
To authorize a conviction under an indictment fora felony on the tes- 
timony of an accomplice, that part of his evidence which connects the 
accused with the commission of the crime must be corroborated. But 
it is immaterial whether or not it is corroborated in other particulars. 
Snrith v. The State, 104. 

The evidence of an accomplice relative to ownership of property is not 
required to be supported —When the testimony of an accomplice, 
which connects the prisoner with the larceny of property, is corrobo- 
rated, his evidence relative to its ownership would authorize a con- 
viction although it is supported by no other witness.—/h. 104. 

Hearsay as to ownership of property inadmissible.—The evidence of a 
third person that a prosecutor identified the money found on the pris- 
oner as that which had been stolen from her, is mere hearsay, and not 
admissible against the prisoner; and the absence of the prosecutor 
from the State at the time of the trial will not render such evidence 
legal.—Jvhnson v. The State, 37. 
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MARRIAGE. 


68. Intermarriage of white and black persous forbidden.—-The marriage of 

5] a white woman and a black ian is absolutely void; and the offending 

| parties must be treated as unmarried persons, and their sexual co- 
habitation as fornication, within the statute.—Jloover v. The State, 57. 

69. Advice of probate judge inidinissible as eridence.x—The court did not 
err in refusing to receive testimony that, before the alleged marriage, 
the probate judge informed the defendant it was lawful for him to . 
marry a white woman.—//). 57. 

70. An unlarfal act, intentionally done, is a crime.—To constitute a crime, 
there must be both an intent and an act; if the act is intentionally 
done, the criminality necessarily follows.—J), 57. 

71. Marriage may be proved by confession aud cohabitation,—Marriage may 
be proved by cohabitation and the confessions of the parties. Whether 
these are suflicient and convincing evidence of the fact depends on 
their connection and consistency with other facts which may be found 
in the particular case.—Greew v. The Stole, 68. 

72. al charge that declarations aud conduct were evidence is calculated to 
mislevd,—An instruction to the jury, at the request of the defendants, 
that their declarations and conduct were evidence of marriage, with- 
out explanation or qualification, would confuse and mislead, and was 
properly refused.—/. 68, 


Mvunper. 
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Death causel hy un obstruction wrongfully placed on u railroad track 
is murder.—If a train of railroad cars is thrown from the track by 
obstructions wrongfully placed upon it, and a human being is killed, 
the person committing the act is guilty of murder in the first degree. 
Presley v. T hie Niate, 98. 

74. The degree of homicide caused hy a mischievous engine planted on the 
premises, depends on the nature of the wetpon.—lf an owner of land, 
by means of spring-guns, or other michievous weapons planted on his 
premises, causes death, he is guilty of criminal homicide. .Its degree 
will depend on the nature of the instrumentality used. If it be a deadly 
weapon, the killing will be murder.— Simpson v. The State, 1. 

75. Life can not he tuken to precent « mere trespess.—It is a principle of 
the criminal law of the State, that for the prevention of a mere trespass 
upon property —not the dwelling-house—human life can not be taken, 
or grievous bodily harm inflicted; consequently, if in the defence of 
property, other than the dwelling-house, life is taken with a deadly 
weapon, itis murder, although the homicide may be actually necessary 
to prevent the trespass.—J/b. 1. 

76. I'he protection due to property is not enlurged hy the secrecy of the tres- 

pass.—The law declares with certainty the protection due to property, 

and defines the foree which niay be employed in the defence. And 
neither the secrecy of the trespass, nor the frequency of its repetition 

enlarges the one or the other.—J0. 1. : 
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All the false pretences need not be proven.—It is not material in an 
indictment for this offence, to aver all the pretences made, or to prove 
all that is averred, if those charged and proved are intended and eal- 
culated to deceive and defraud, and on the strength of them, or any 
one of them, the valuable commodity or thing is obtained.—Beasley ‘ 
v. The State, 20. 
78. Every pretence may not be false.—The falsity of every pretence made 
is not always necessary toa conviction. [tis enough if a material part 
of the pretence be false; that it be made with intent to defraud; and 
(46) 
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that it induces the person sought to be wronged to part with his prop- 
erty. These are inquiries for the jury, under proper instructions. 
Th, 20. 

A false pretence twice repeated is not a case for election.—Goods ob- 
tained from one person by the same false pretence, twive repeated on 
different days, constitutes only one transaction, and is not a case for 
election.—/b 20, ‘ 


PLacinc Ospstuvetions on a Raimroap. 


Death caused by an obstruction wrongfully placed on a rcilroad track is 

murder.—Ifa train of railroad cars is thrown from the track by obsirue- 
tions wrongfully placed upon it, and a human being is killed, the per- 
son committing the act is guilty of murder in the first degree. — Presley 
e. The State, 98. 





ReralLine Witnovur License. 


Retailing is one offence; engaging in the business of retailing another. 
Vur statutes carefully distinguish between the two offences of retailing 
spirituous liquors without license, and engaging in the business of 
retailing without license under the revenue law. Under the former, 
a single act constitutes the offence ; under the latter, the accused must 
engage in the business of retailing, before a conviction would be lawful. 
Martine. The State, 3A. 

Agency of unlicensed corporation is no defence.—{t is no defence to an 
indicément for retailing liquor without license, that the accused acted 
merely as the agent of a corporation, unless it bad been properly 
licensed.—J }. 34. 

It is no defence that. corporation sold liquor only lo its members.—Nor 
is it a defence that the accused was merely the agent of a corporation 
which owned the liquor and the bar where it was sold ; that no one but 
members or stockholders, or those specially invited, could gain admis- 
sion to the room; and that liquor was sold to none but members, and 
the money paid went into the treasury of the corporation.—J). 34. 

Such a sale is indictable.—By such a sale, the absolute property in the 
liquor which belonged to the corporation is transferred for a valuable 
consideration to another person, and such sale without a license is an 
indictable offence.—J), 34. 

Se.r-Derence. 

Self-defence, except in extreme cases, can not endinger life.—Vvery 
one has the right to defend his person and property against unlawful 
violence, and may employ as much force as is necessary to prevent 
injury. But-this principle is subject to the qualification that he shall 
not, except in extreme cases, endanger life, or inflict great bodily 
harm.—Simpson v. The State, 1. . 


Setting Sewine Macuines wirnour Licknse, 


Indictment must charge want of license.—An indictment. for selling 
sewing machines without license, must charge that the accused did 
engage in, or carry on the business of selling, and did sell sewing 
machines without first having paid for, and obtained a license there- 
for; and that at the time he did engage in, or carry on the business 
of selling machines, he was cither a member of the sewing machine 
company, or its agent.— Merritt vr. The State, 46. 

The jury must uscertain whether the business was carried on.—W hether 
or not the sale of two or three machines is suflicient to warrant a 
conviction for engaging in, or carrying on such a business, is a ques- 
tion for the jury.—/). 46. 
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88. Judgment-entry must show action of the court on demurrer.—A demur- 
rer to an indictment will not be considered by the appellate tribunal, 
when the action of the inferior court upon it is not shown in the judg- 
ment-entry.—J/, 46, 


Sprine-Guys. 


89. Itis unlawful to plunt spring-guns.—The common law of England is 
not in all respects the common law of this country; and the rule 
which once prevailed there, that allowed the owner of property to 
set spring-guns to protect it against trespassers, is inconsistent with 
our customs and institutions, and has never obtained in this State. 
Simpson v. The State, 1. 


VAGRANCY. 


90. A led woman supported by her parents is not a vagrant.—A minor 
supported by her parents who have an honest occupation, can not be 
convicted of vagrancy, although she may be a lewd woman.— Taylor 
v. The State, 19. 


WAIVER. 





91. An objection to a list of jurors may be waived.—A prisoner on trial for 
a capital felony may waive an objection that the list of special jurors 
summoned and served on him, contains fewer names than the law 

- requires; or that the name of the same person appears twice on the 
list. Ifhe ealls the attention of the court to the irregularity, or the 
mistake, before trial, but makes no motion, based on the irregularity, 
or otherwise pbhjects to it, he can not, after verdict, move an arrest of 
judgment, or in any manner avail himself of it.—eil v. The State, 55. 

WITNESSES. 

92. A witness inay be recalled.—It is within the discretion of the court to 
have a witness recalled and further cross-examined, after he has been 
discharged from the witness stand.— Vorningstar v. The State, 30. 

93. The judge should not concerse with a witness privately.—lIt is not within 
the province of a judge to converse privately, either in or out of court, 
with a witness, to ascertain whether he has knowledge of particular 
facts; or to suggest to the witness, after his examination, that there 
are facts, other than those to which he has testified, within his knowl- 
edge.—Sparks v. The State, 82. 

94. A witness cun not testify as to the appearance of the prisoner.—Evi- 
dence that the prisoner ‘‘looked downcast’’ expresses merely the 
opinion of the witness, and is inadmissible.— McAdory v. The 
State, 92. 


DAMAGES. 


1. The fulsity of the fucts stated in the affidavit must be alleged.—In an 
action to recover damages for the wrongful suing out of an attach- 
ment, the plaintifmust aver the falsity of the particular fact or facts 
which are stated in the aflidavit of the ground of the attachment. 
Durvctal. v. Jackson, 203. 

2. An employee can maintain action for damages against employer when 
in fault.—An employee, who is injured in the course of his service, 
has recourse against the employer for damages when the injury is 
caused by the fault of the employer; but not, when it is caused by 
the fault. or negligence of another employee, unless the employer is 
chargeable for the employment of an incompetent person.— Vob, and 

Mont. Railie. Co.v. Smith, 245. 
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A corporation is liable for damages caused by the employment of unfit 
persons.—If a railroad corporation authorizes an officer to employ 
persons to maintain and repair the road, and to carry on its business, 
and he employs, or retains persons unfit for the service in which they 
are engaged, and injury results to another employee of the corpora- 
tion from this cause, it is liable. The oflicer in such matters is sub- 
stituted for the corporation, and his negligence is the negligence of 
the corporation.—//, 245. 

A corporation is liable for damages arising from the improper selection 
of an officer.—When the duties entrusted to an oflicer are such as can 
not properly be performed by the corporation itself, then his negli- 
gence is not that of the corporation, unless it has failed to exercise 
due care in the selection of a proper officer. —//, 245. 

The nature of the duties vr quired, determines the character of the em- 
ployee.—lIt is not the relative grades of different officers or employees, 
or the subordination of the one to the other, which determines when 
they are fellow-servants in relation to their common employer ; but it 
isthe nature of the duty intrusted to them.—//, 245. 

The act of February Sth, 1872, expleined.—The act to prevent homi- 
cides, approved February 5th, 1872, was intended not merely to give 
compensation for the lost earnings of the slain by the wrongful act or 
omission of another, but is also punitive in its purpose; and its pro- 
visions apply as well to corporations as to natural persons.—South & 
North Ale. LR. BR. Co. v. Sullivan, 272. 

The damages received under eat act become assets of the estate.—The 
compensation given by the act does not go to the husband, wife, or 
child of the deceased, as such, but becomes assets of the estate, not 
subject to the payment of debts, and must be distributed as the per- 
sonalty of an intestate is now distributed. —//, 272. 

The personal representative of the decedent must sue—The damages 
given must be recovered by the personal representative of the dece- 
dent; and when the person killed was a married woman, the law does 
not require the suitto be brought by the husband.—/), 272. 

A release given by the husband is no defence toa suit brought by the 
personal representatice.—A release given by the husband to a corpo- 
ration by whose wrongful act or omission the wife was killed, is no 
bar, or defence to an action brought by her representative to recover 
damages.—/), 272. 

Damages caused by imperfect cultivation will not support an attachinent 
Jor rent.—Damages caused by the imperfect cultivation of rented 
land, can not be ascertained by calculation, or be the subject of an 
aflidavit. Consequently, they will not support an attachment for rent, 
or justify a landlord’s possession of the crop, against an older mort- 
gagee whose mortgage has been duly recorded.— Wili/nson v, Net- 
ler, 206. 

Nections 2222 and 2223 of the Code are highly penal.—Sections 2222 
and 2223 of the Code of 1876, are highly penal, and must be strictly 
construed. They do not authorize the institution of a suit against 
the transferee of the mortgage.—Grooms v. IIannon, 510. 

Tn a suit aguinst a corporation by on employee, it may recoup damages 
caused by his fuult.—A railroad corporation may recoup damages 
resulting from the negligence of an employee in the performance of 
his contract of service, when sued by the employee to recover his 
wages.—Mob. & Mont. Railw. Co. v. Clanton, 392. 

A corporation may sue an employee for damages caused by his negli- 
gence. —When damage results to cars and other property of a corpo- 
ration from the negligence of an employee in the performance of his 
duties, it may recover damages in an action against him.—TJb. 392. 
The measure of damages in such « cuse is fiecd by a legal standard, 
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The measure of damages in such a case is fixed by a legal standard, 
and the corporation having the right to maintain an action against the 
employee, it may, when sued by him to recover wages, set-off by plea 
such damages, and if the facts justified it, recover a judgment for the 
excess. —Jb, 392. : 

15. The imperfect equipment of a train will not excuse negligence in an 
employee.—The imperfect equipment of a train does not relieve the 
conductor from the exercise of due care and diligence in its manage- 
ment —Jh, 392. 

16. The damage caused hy « breach of covenant of seisin, is the purchase- 
money with interest.—In a recovery based on a broken covenant of 
seisin, the measure of damage is the purchase money paid, with in- 
terest.—-Bibb, Adm’x v. Freemen et al. 612. 


DEED. See Conveyance. 
DETINUE. 


1. Section 3120 applies only to actions for money.—Section 3120 of the 
Code applies only to actions for money, and not to actions for the 
conversion or detention of personal property.—J/uiws v. Morgan, 508. 


DOWER. 


1. A reference to the register for the purpose of ascertaining the value of 
the statutory estate of a married woman is proper.—When it is decreed 
that complainant is entitled to dower in certain lands, unless she has 
a statutory separate estate equal in value to her dower interest, a 
reference to the register to ascertain and report the extent of her 
statutory estate and the value of her dower interest, is a convenient 
method of ascertaining facts; and is not objectionable on the ground 
that it refers for determination of the master, matters on which the 
equities of the bill rest. — Burnes et al. v. Carson, 188, 


EJECTMENT. 


1. A court of equity will not enjoin an action of ejectment brought to 
recover land not conveyed by deed.—A court of equity will not enjoin 
an action of ejectment brought for the recovery of land, sold for 
Confederate treasury-notes, when no deed of conveyance had been 
executed, and the promissory note given for the purchase-money, had 
matured after the surrender of the Confederate armies in 1865, 
Danughdrill v. Edwards, 424, 

2. A deed must be attested by at least one subscriting witness or acknowl- 
edged.—An instrument intended to convey lands is inoperative to 
transfer the legal title, unless, if the grantor can write, it is attested 
by at least one subscribing witness, or execution of it is acknowl- 
edged by the grantor in the manner prescribed by law.—Bank of 
Kentucky v. Jones, 123. 

3. Unless the plaintiff shows such a deed, or that it once existed, he can 
not recover.—On a trial of an action of ejectment a plaintiff who does 
not exhibit such a title to the land in controversy, or prove that such 
a deed once existed, is not entitled to recover.—J/b. 123. 


ERROR AND APPEAL. 


1. An appeal from the judgment of a justice of the peace will not he dis- 
missed because the bond contains no penalty.—A motion to dismiss an 
appeal from the judgment of a justice of the peace, because the appeal 
bond contains no penalty, is properly overruled.— Ruffin v. Hines, 565. 

2. A case on an appeal from a judgment of a justice of the peace, is tried 

de novo.—On an appeal from the judgment of a justice of the peace 
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the trial is de novo, and a motion to vacate the judgment becanse the 
service of process does not appear, is properly overruled.—South & 
North Ala. R. R. Co. v. Seale, 608. 

3. All errors will not cause a reversal.—For an error without injury, a 
judgment will not be reversed.—J/yrschfelder ve. Keyser, 838. 

4. The action of the court on a demyrrer to useless pleas will not be con- 

sidere’.—Where a case according to the proof properly turned on a 

plea of non-cssumpsit: and special pleas were unnecessary, and no 

result could have been brought about by their interposition, the court 

will not consider the rulings on demnrrer.—Slreet v. Kelley & Co. 355. 

5. If the facts show the plaintiff has no right, error will notcause a reversal. 
Ifall the facts in a case show that the plaintiff is not entitled to re- 
cover, the appellate tribunal will not reverse the judgment of the 
Circuit Court, if it should err in its rulings on demurrer, or in receiving 
evidence.—Jb. 355. 

6. The consideration of a question by the court may be waived by the parties. 
The appellate court will not consider a question which the record 
shows has been waived by an agreement of the parties. — Lib) v. Havw- 
ley, 403. 

i. The omission of an indispensable party is availuble on error.—The 
omission of an indispensable party is available on error, although no 
objection was made on this account in the court of chancery.—Jb. 403, 

8. Errors in judicial proceedings must be corrected by an appeal.—A party 
who has had his day in court, has fully presented his evidence, and 
on it the court has pronounced judgment, if error intervene, must 
correct it on appeal.—Bowden v. Perdue, 409. 

9%. When the record shows the plaintiff has no right lo recover, an error of 
the court will not cause a reversel.—When a complaint contains no 
substantial cause of action, and shows upon its face that, by no allow- 
able amendment could a judgment be sustained upon it, the errors of 
the inferior court will not cause a reversal. ‘They are errors without 
injury.—Grooms v. ITannon, 510. 

10. A judgment by default without service of process will he veversed.—A 

judgment by default will be reversed when the record does not show 
that the defendants were served with process.—Shupurd v. Lewis, G06, 


ESTOPPEL. 


1. As arule, the acts of an infant will not operate as an estoppel en pais. 
The guardian of infants can not estop them from asserting title to their 
land sold without authority of law, by an unauthorized receipt of the 
purchase-money ; nor can infants, as a general rule, do any act which 
willamount to an estoppel en pais.— Gillespie et al. v. Nubors et al. 441. 


EVIDENCE. 


1. A presumption in favor of the truth of the writing arises from lupse of 
time.—But if a party deliberately, and with a full knowledge of its 
contents, voluntarily executes an instrument in writing, and acquiesces 
in its statements for several years, and so acts as to induce the holder 
thereof to rest in security upon the validity of the contract, a strong 
presumption arises that the writing speaks the truth, and this can be 
canal only by satisfactory evidence.— Blum & Co. v. Mitchell, 535. 

2. An answer not verified by oath is a mere pleading.—An answer to a bill 
in equity, not verified by oath, must stand as a mere pleading, and 
should not otherwise be construed. Any admissions it may contain 
would be evidence for the complainant; and if its statements of 
matters of defence varied from the evidence, the evidence would be 
inadmissible, because there would be no pleading to authorize its 
introduction. —/h, 535, 
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3. Discrepancies between an answer curd the depositions of a defendant do 
not necessarily affect his eredibility.—Discrepancies between the alle- 
gations of a defendant's answer, not sworn to, and his depositions, do 
not necessarily affect his credibility or lessen the force of his evidence. 
Ib, 535. : 

2. Evidence not offered onthe reference can noi be considcred.—If, in such 
a case, after due notice, the register reports there was no evidence 
that complainant had a statutory estate, and the report is confirmed, 
depositions, showing that complainant was in possession of other 
realty, but not showing the nature of her estate therein, and not 
offered as evidence on the reference, can not be considered for the 
purpose of reversing the decree.— Barnes et al. v. Carson, 188. 

3. Evidence to controvert « debt on which a judgment is founded, is inad- 
missible.—Kvidence can not be introduc ed for the purpose of contro- 
verting the debt on which a judgment is founded. Such a judgment 
aflirms the existence of the debt, and is conclusive between the 
parties whenever the fact of indebtedness is again in issue between 
them, directly or collaterally. —Durr et cl. v. Jackson, 208. 

1. Keidence may be admissible for one purpose and inadmissible for 
cnother.—Evidence is often admissible for one purpose, when inad- 
missibie for another and distinct purpose. A party apprehending 
injury from its admission, can, by requesting proper instructions from 
the court, confine its operations to its lawful purpose.—J/, 203. 

7. In questions of fraud, ail evidence that throws light on the transaction, 
is admissible.—If the question be one of fraud, whatever fact tends 
to show the good or bad faith of a party throughout the whole trans- 
action, is properly admissible in evidence. But illegal testimony, 
whether given by a witness in open court, or in a deposition, may he 
objected to, and-should be excluded at any stage of the proceedings. 
Th, 208. 

8 The certificute of the auditor is presumptive evidence of the act or 
omission upon which motion is based. —The certificate of the auditor 
is presumptive evidence of the act or omission upon which the motion 
is founded, and of the amount due the State. It is not required by 
law to be based alone on the returns on file in his office ; when neces- 
sary, and he must judge of the necessity, he may resort to other 
sources of information, and predicate the certificate of facts derived 
from them.—Timberluke et al. vr. Brewer, 103, 

9, dls ddinissihility con not he questioned ou account of the information on 
hich the auditor ceied.—Vhe admissibility of the certificate can not 
be questioned, nor its force as evidence lessened, because of the 
sources of information on which the auditor may have acted. It con- 
forms to the statute if it states the omission of the tax-collector to pay 
the amount of taxes collected by him into the State treasury, and the 
amount due the State—Jb. 108. 

10. Jt is the duty of the judye of probate to make un abstract of the assess 
iment.—It is the duty of the judge of probate of each county, within 
five days after the adjournment of the board of equalization, to make 
and certify to the auditor a complete abstract of the assessment of all 
real and personal property in his county, showing the total amount 
and value of each class contained therein. If he discovers, after 
discharging the duty, that there are errors in the addition, he may 
lawfully correct them, and transmit a supplemental abstract to the 
auditor. The abstract, when filed in the oflice of the auditor, becomes 
& paper pertaining to the office, and is made evidence by the statute. 
1h, 108. 

11. An expert may show that the addition is correctly made.—An expert, 
whether employed or not, who has examined the assessment book, 
and added up the entries in the different columns, may, with the book 
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before the jury, point cut the errors in addition previously made ; 
the additions, as correctly made, and the true aggregate amount of 
the value of the taxable property of the county as shown by the book. 
Th, 108. 

It is error to give a charge not sustained Ly the eridence.—Charges 
given by the court, at the request of the plaintiff, and founded on 
recitals of facts of which no evidence whatever was submitted to the 
jury, are erroneous, and will cause a reversal of the judgment.— Bunk 
of Neul nehy v. Jones, 123, 

The recital of a deed is not eridence against a ereditor of he grantor, 
In a controversy between the grantee and a creditor of the grantor, 
relative to the validity of the conveyance, its recital of the considera- 
tion is merely an admission of the grantor, and is not evidence against 
the ereditor.—Wuhinard et al. ev Allen, 283. 

Tn such a contest the onus of proving the reluc and adequacy of the cou- 
sideration is upow the grautee,.—In such a contest the ovus of proving 
that the conveyance was founded on an adequate and valuable con- 
sideration, is cast upon the grantee: and without regard to the mo- 
tives of the parties in its execution, as to the rights of existing 
creditors, the deed will be presumed to be fraudulent until the con- 
trary is shown.—J/, 283. 

Evidence of a consideration different in kind from that expressed is 
inadmissible, —Although the nature of the consideration may not be 
changed, any consideration of the same kind, and not inconsistent 
with that recited, may be proven; and if it be adequate, will support 
the conveyance.—J/, 283. 

The sufliciency of proof is affected by the velulionship of the parties. 
If the grantor’s creditors assail a deed, the sufliciency of proof of the 
consideration will depend on the relationship of the parties; on the 
circumstances when the transaction was made, and their subsequent 
conduct: and if a connection by blood, or marriage, be shown. clear 
and more convincing proof will be demanded, than would be required 
in its absence.—//, 283, 

Ifa peyueecil he disputed, the party firming it anest prore it. —If a 
payment be disputed, the burden of proving it lies on the party 
aflirming it; and when the debtor asserts that he directed the appro- 
priation of a partial payn ent, the burden of showing it rests on him, 
Levystein & Simon vo. Whitin et al. 345. 

The entries in the books of a partnership are presumed to be correct, 
The books of a commercial partnership, and the entries therein, when 
all the members have free access to them, are evidence for and against 
the several partners in settling the partnership accounts. The entries 
are presumed to be correct until the contrary is shown.--2outen et 
aloe. Bostirick et al, 360. . 

Books of parti rship are evidences for aid against the pertners.—In a 
suit for the settlement of partnership accounts, the register on a ref- 
erence, should receive such books as evidence for and against all the 
partners.—J/), 360. 

Books produced at the instance of complafnaut, are evidence against 
hiim.—When a bill requires a defendant to produce books and papers 
in his possession, for the purposes of an account, on production, they 
become evidence against the complainant.—/b. 360, 

The introduction of superfluous evidence way authorize the adiaission 
of ivvelerant testimeny.—A plaintiff by the introduction of unneces- 
sary or superfluous evidence, may authorize the defendant to intro- 
duce testimony which would otherwise be irrelevant and inadmissible. 
Flinn v. Barber, 446, 

A conductor of a train may be examined as an expert.—A person who 
has acted continuously for more than seven years as a “ railroad con- 
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ductor,’’ can be examined as an expert, relative to the means of stop- 
ping railroad trains, — Mob. & Mont. Railw. Co. v. Blakeley, 471. 

The record of a judgment agvinst the husband, is not evidence of the 
articles purchosed.—In a proceeding under the statute to subject the 
wife’s statutory estate, after judgment against the husband, the record 
of such a recovery is not evidence ghat the items, composing the 
account, were articles of comfort and support of the household. 
Cheatham v. Newman, 547. 

The silence of a party ageinst whom a claim is asserted, may be proven. 
The silence of a party against whom a claim or vight is asserted, is a 
fact which may be shown in an action for the enforcement of such 
claim or right; and from it the jury may infer an admission of the truth 
of the assertion.— Terry v. Johnston et al. 648. 

No inference prejudicial to the purty can be drawn from his silence rela- 
live to the remarks of a stranger.—But the mere declarations of 
strangers, with whom the party has no connection, though made in his 
presence, may be best auswered by silence ; and from silence no infer- 
ence against the party should be drawn.—Jb. 648. 
aln cequiescence in a fulschood, for the purpose of profit, will avoid a 
contract. —A tacit acquiescence in a misrepresentation made by an- 
other, the falsity of which is known, or the truth of which a vendor 
has not a reasonable belief, from which he intends to derive an advan- 
tage, may avoid the contract or give right to an action for damages. 
1b. 648. 

A sufficiency of proof is affected by the relationship of the parties. 
If the grantor’s creditors assail a deed, the sufficiency of proof of the 
consideration will depend on the relationship of the parties; on the 
circumstances when the transaction was made, and their subsequent 
conduct; and if a connection by blood, or marriage, be shown, clear 
and more convincing proof will be demanded, than would be required 
in its absence.—Huihard et al. v. Allen, 283. 


EXCEPTIONS. 


1. 


» 


3. 


1. 





A general exception is defective, unless all the charges are illegal, 
When a number of charges are given or refused, and only one excep- 
tion to the action of the court is reserved, such exception will avail 
nothing unless all the charges excepted to, are erroneous.—Beavers, 
Adm’r v. Ilardie & Co, 570. 

If no exception is reserved, the action of the court is not revisable,—If 
no exception is reserved to the refusal of the court to allow the com- 
plaint to be amended by striking out the name of one of the plaintiffs, 
its action is not revisable.—Me Nutt et al. v. Knight et al. 597. 

Tn civil cases only exceptions reserved, and assigned, and insisted on as 
error, will be considered.—In civil eases only such action of the court 
below as is excepted to, and assigned and insisted on as error in the 
appellate court, will be considered.— Woodward v. Parsons, 625, 

A general exception lo « yenerul charge is defective, unless the entire 
charge is erroncous.—A general exception reserved to the general 
charge given by the court, which asserts several distinct propositions, 
some of which are correct, is defective, and does not require the 
appellate court to sift the’charge with the view of ascertaining whether 
or not, some part of it is erroneous.—South & North Ala. R. R. Co. 
v. Sullivun, 272. 


EXECUTORS AND ADMINISTRATORS. 


An executor or addininistrator has the legal title to choses in action in 
his hands for ediministration.—An executor or administretor pos- 
sesses the legal title and has absolute power to transfer or dispose of 
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choses in action in his hands for administration. No bona fide deal- 

ing with him in this regard can be impeached.—J/lulchinson et al. v. 

Owen et al. 326, 

The indiscretion of an adiainistration can notageet others fuirly deai- 
ing with him.—The indiscretion of an executor or administrator can 
not be visited on those who deal fairly with him.—/b. 326. 

alfler the lupse of forty days no one has the right to be preferred as an 
udininistrator.—After the expiration of forty days from the death of 
the intestate, no one has a right to be preferred as an administrator of 
the estate. —Cunninghum, Bae ve. Thos, Adm’ r, 158, 

The failure of an ddininistretor to exccute a bond does not vacate the 
uppointicut.—The failure of the administrator to execute bond in the 
penalty prescribed, is an irregularity, but it does not render the 
appointment void.—Jb, 158. 

al deeree on irregular proceedings can not be vecuted on petition ata 
subsequent term—lIf the proceedings on the final settlement of an 
administration are not void, but irregular, the decree rendered thereon 
“an not be set aside on petition at a subsequent term.—/b, 158. 

Sureties on «& bond of an adiainistrator can not deny the validity of his 
appointment.—Sureties on the bond of an administrator who qualified 
and obtained possession of the assets of an estate, can not, when 
valled to account for his breaches of duty, deny the validity of his 
appointment.— Plowman et al. ve. dlenderson, Adivr, 559. 

al judge of probate mety eppotiut his son to he an administrelor.—lt is a 
manifest violation of judicial delicacy and propriety for a probate 
judge to appoint his son or relative to be administrator of an estate, 
but such an appointment is not veid.—J/b, 550. 

An application lo a court of probate for an order to sell land is ou pro- 
ceeding in vem.—An application to a court of probate for an order to 
sell land of a decedent for the payment of debts, when collater- 
ally assailed, is regarded as a proceeding (n rem,an?t jurisdiction of 
the thing, not of persons, is the controlling element of its validity. 
But when the regularity of the proceeding is presented on error, or 
by appeal, it is regarded as in personcim.—Gurrett et al. vo. Braner, 
Adm’, 513. 

The necessity of the sale must be proven ly the personal representative. 
The burden of proof of the necessity for the sale of land rests on the 
personal representative, whether there is a contest of the application 
or not; and this fact he must show by depositions. But the contestant 
may, by oral evidence, controvert the facts stated in the application. 
Tb. 513. 

A tom'stone suitadle to the value of decedent's estute isa proper charge. 
A marble slab placed over the intestate’s grave, if its cost be in ae- 
cordance with the value of his estate, and with what was his condi- 
tion in life, is a proper charge against the assets in the hands of the 
administrator.—Hutchelt v. Curlow et al., Bx’ is, 516, 

If the estute be declared insolvent, the claim must be verified and filed. 
But when the estate is legally declared insolvent, the account must be 
verified and filed against the estate in the same manner as other claims 
are filed. Under the general policy of our system of insolvency, pre- 
ferred claims, as well as those not preferred, must be alike veritied 
and filed.—J), 516. 

A delinquent administrator should be compellel by the court to setth 
Ais eccounts.—When it appears from the records that an executor or 
administrator is delinquent. it is the duty of the Court of Probate to 
compel a settlement of his accounts.— Vincent, dimer ve. Daniel et 
al, 602. 

A party complaining should show un interest in the « stute.—If the court 

proceeds on the application of a party complaining, it should dis- 
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tinetly appear that he has an interest and cause of complaint, and is 
not a mere intermeddler in the affairs of other people.—Jh, 602. 

An administrator failing lo appear after citation, is in contempt.—An 
executor or administrator who, being cited to make a settlement of 
his accounts, fails to appear, stands in contempt; and the court may 
»vroceed against him by attachment, or may state an account against 
om But such an executor or administrator has the right to a vaca- 
tion of the proceedings by paying the costs of them, and filing his ac- 
counts and vouchers for a settlement.—J/), 602. 

The personal representative of the decedent must sue.—The damages 
given must be recovered by the personal representative of the dece- 
dent; and when the person killed was a married woman, the law does 
not require the suit to be brought by the husband.—South & North 
Alla, Re. R. Co. ve. Sullivan, Adin’r, 272. 

A release given by the husband is no defence to a suit brought by the 
personal represcntative.—A release given by the husband to a corpo- 
ration by whose wrongful act or omission the wife was killed, is no 
bar, or defence to an action brought by her representative to recover 
damages.—/), 272. 

A court of equity will dispense with an administration, when its only 
object is to make distribution —Courts of equity will dispense with an 
administration, and deeree a distribution of the assets, when it is 
aflirmatively shown that the only oflice of an administration, if 
granted, would be to make such distribution.—/ones, Adwy v. Bre- 
card etal, 499. 


EXEMPTIONS. 


1. 


* 


> 
de 
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Only cetual occupation can tapress on land the character of a home- 
stval.—Under: the constitution, lands are not exempt from liability 
for payment of debts, unless they have been impressed with the char- 
acter and quality of a homestead, by actual oceupation as a dwelling- 
place. When this character has been stamped on the land, a tempo- 
rary absence, with the intention of returning and oceupying the 
premises as a home, will not forfeit the right of exemption.— Boyle 
e. Shulman, Goetter & Weil, 566. 

Land leased for more than twelve months loses its character as a home- 
stead.—If a declaration and claim of exemption has been duly 
recorded in the office of the judge of probate, a temporary removal 
from the premises, or a lease for a term of not more than twelve 
months, will not operate as an abandonment of the place as a home- 
stead ; if, however, there isa lease for a longer term, and the acquire- 
ment of a homestead elsewhere, the right to exempt it from levy and 
sale is forfeited.— Doyle v. LeGrand & Co, 566. 

«lt mortgaye of the homestead prior to April 23, 1873, is @ valid con- 
reyonce.—A mortgage of the homestead, executed by the husband 
nnd wife prior to the act approved April 23d, 1873, and acknowledged 
by both according to the requirements of the statute, is a valid con- 
veyance of the homestead.—Preiss v. Campbell, 635. 

aletual occupation of the premises as a homestead is essential to the 
right of eremption.—Actual occupancy of the premises as a dwelling- 
place is essential to the right of homestead ; and when the right is as- 
serted to exist in particular premises, the fact must be averred and 
proven, and it must also be shown that the premises are capable of 
use as a dweling-place.—Jh. 635. 

Debts contracted prior to 1868 are not affected by eremptions under the 
constitution of 1868.—Under the constitution of 1868 an exemption 
of a homestead or of personal property can be claimed only against 
debts contracted after its adoption. Prior debts or liabilities are not 


205 


aifected by these exemptions, —Jh, 635. 
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P FEES. See Arrorney. 


1, Statutes allowing fees must be strictly construe?.—The statutes which 


2. 


allow fees to sheriffs and other officers for services rendered in prose- 
cutions by the State for criminal offences, and in executing judgments 
rendered in such prosecutions, give costs, and must be strictly con- 
strued.— Pollard v. Brewer, 130. 

The State is not liable for the payment of turnkey fi es.—The State is 
not liable to sheriffs for the payment of turnkey fees.—//. 130. 


FRAUD. See Conveyance. 


1. Insolvency alone will not justify a resort to the remedy hy attachment, 


2. 
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Indebtedness alone will not justify a resort to the remedy by attach- 
ment, not even when coupled with pecuniaty embarrassment, or 
actual insolvency.—Durv et al. v. Juckson, 203. 

Actual fraud, or an intent to delay and hinder creditors, must exist, 
It is actual fraud, an evil intent to hinder and delay creditors, not a 
mere refusal or failure te pay debts, which will support the accusa- 
tion that a debtor is fraudulently withholding his property from the 
payment of his debts. To protect creditors against fraud, is the 
object of the law which authorizes the issue of an attachment. 
Th, 203. 

Tn questions of fraud, aU evidence that throws light on the transaction, 
is adinissible.—If the question be one of fraud, whatever fact tends to 
show the good or bad taith of a party throughout the whole transae- 
tion, is properly admissible in evidence. But illegal testimony, 
whether given by a witness in open court, or in a deposition, may be 
objected to, and should be excluded at any stage of the proceedings. 
Th, 203. 

A judgment for on honest debt obtained for a fraudulent purpose, is 
void.—A judgment may be obtained on an honest debt, and yet recov- 
ered and used for a fraudulent purpose. If it should be so obtained 
and used, it would be void as to all persons whose rights are prejudiced, 
and who are in a position to assail it.—J//ubbard et al. v. Allen, 283. 

A voluntary conveyance of « debtor is void against existing creditors. 
In this State, a voluntary conveyance by a debtor, having property 
more than suflicient to pay all debts or demands against him, is by 
resumption of law void as to existing creditors, although no fraudu- 
oat intent can be imputed either to the donor or the donee.—Libb, 
Adm’x v. Freeman et al. 612. 

A person having a contingent claim is a creditor within the meaning of 
the statute of frauds.—A creditor, within the statute of frauds (Code of 
1876, 7 2124), as to whom a voluntary conveyance is void, is not nec- 
essarily one, who has a demand for money which is due, or running to 
maturity, or who has an existing cause of action. Whoever has a 
claim or demand on a contract in existence at the time a voluntary 
conveyance is made, is a creditor within the meaning of the statute. 
A contingent liability is as fully protected asa claim that is certain 
and absolute. —/b. 612. 


A conveyance beneficial to the donor or ‘njurious to the donee is not vol- 


untury.—A voluntary conveyance is founded exclusively on motives of 
generosity arid affection. If the donor receives a benefit, or the donee 
suffers detriment as the consideration of the conveyance, the consid - 
eration is valuable. However trivial the benefit to the one, or the 
damage to the other may be, the conveyance is not voluntary.—Jb. 612. 


A deed of trust to indemnify sureties on a bond is not invalid as to 


existing creditors.—A deed of trust on lands and personal property 
executed by a guardian of minors to save harmless, sureties on his 
bond, and reserving to the grantor the right of possession of the prop- 
erty until the children arrive at their majority, is hot invalid on its 
face as to existing creditors.—Coker v. Shropshire et al. 542. 
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GIFT. 


1. A parol gift of land is void.—A parol gift of land made by a parent to 
his child is void, and confers no right that ean be enforced either at 
law or in equity. If, subsequently, a deed be executed in consamma- 
tion of the gift, it is voluntary; it takes effect from the time of its 
execution, and can not prejudice the rights of existing creditors. 
Hubbard v. Allen, 283, 


GUARDIAN. 


1. A covenant not to sue releases the debtor.—A covenant by a creditor not 
to sue his debtor operates as a release.— Flinn v. Carter, 364. 

2. An error in the description of the decree does not invalidate the bond of 
indemnity.—A bond of indemnity which recited that a deeree had 
been rendered against a guardian and his sureties, when it had been 
rendered only against the guardian, is not void on this account. The 
error is immaterial.—Jb. 364. 

3. When a debtor becomes a trustee entitled to collect a debt, the presump- 
tion of its payment is conclusive.—When a person is a debtor, and as 
administrator or other trustee becomes the creditor entitled to receive 
payment of the debt, it will be conclusively presumed that he has paid 
himself. But when such a person is merely a surety, the presumption 
does not ariseuntil the time of settlement.—/b. 364. 

4. The nature of legal presumptions.—Legal presumptions are, like legal 
fictions, to be adopted only to promote justice, not to defeat it, and 
the lawful acts mt intentions of parties. And a surety upon a guard- 
ian’s bond, who succeeds his principal as guardian, will not be pre- 
sumed to have paid himself the amount of the decree against his pre- _ 
decessor, the moment he enters upon the duties of his office. —/b. 364. 

5. As arule the acts of an infant will not operate os an estoppel en pias. 
The guardians of infants can not estop them from asserting title to 
their land sold without authority of law, by an unauthorized receipt of 
the purchase-money ; nor can infants, as a general rule, do any act 
— will amount to an estoppel en pias.—Giilespie et al. v. Nabors 
et al. 441. 


HABEAS CORPUS. 


1. The sentence of a court must be strictly obeyed by the officer charged with 
its eavcution.—A prisoner convicted and sentenced by a court of com- 
petent jurisdiction to perform hard labor for the county during a speci- 
lied term, can not be punished by a confinement in jail for such a 
period.—Lz parte Pearson, 654. 


HOMESTEAD. 


1. Only actuaboccupation can impress on land the character of a homestead. 
Under the constitution, lands are not exempt from liability for pay- 
ment of debts, unless they have been impressed with the character 
and quality of a homestead, by actual occupation as a dwelling-place. 
When this character has been stamped on the land, a temporary 
absence, with the intention of returning and oceupying the premises 
as a home, will not forfeit the right of exemption.—Boyle v. LeGrand 
& Co. 566, 

2. Land leased for more than twelve months loses its character as a home- 
stead.—If a declaration and claim of exemption has been duly recorded 
in the office of the judge of probate, a temporary removal from the 
premises, or a lease for a term of not more than twelve months, will 
not operate as an abandonment of the place as a homestead ; if, how- 
ever, there is a lease for a longer term, and the acquirement of a home- 
stead elsewhere, the right to exempt it from levy and sale is forfeited, 


1b, 566, 
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HOMESTEAD — Continued. 


3. A mortgage of the homestead prior to April 23, 1873, is « valid con- 
veyance.—A mortgage of the homestead, executed by the husband and 
w:fe prior to the act approved April 23d, 1872, and acknowledged by 
both according to the requirements of the statute, is a valid conveyance 
of the homestead.— Priess v. Campbell, 635. 

4. Actual occupation of the premises as a homestea: is essential to the right 
of exemption.—Actual occupancy of the premises as a dwelling-place 
is essential to the right of homestead ; and when the right is asserted 
to exist in particular premises, the fact must be averred and proven, 
and it must also be shown that the premises are capable of use as a 
dwelling-place.—Jb. 635. 

5. Debts contracted prior to 1868 are not affected by exemptions under the 
constitution of 1868.—Under the constitution of 1868 an exemption of 
a homestead or of personal property can be claimed only against debts 
contracted after its adoption. Prior debts or liabilities are not affected 
by these exemptions.—Jb. 635. 

INDICTMENT. See Crrminat Law. 
INFANCY. 

1, An unborn child is not an heir within lhe meaning of the statute author- 
izing a@ sale of land for partition.—A child en rentre sa iere is notan 
heir within the meaning of the statute authorizing a sale of the land 
of an estate for partition among the heirs.—A petition, which shows 
that one heir is alive, and its mother pregnant by the ancestor from 
whom the inheritance is derived, gives the court no jurisdiction to 
order a sale for division among the heirs; and the sale will be void, 
although the child may be afterwards born alive.—Gillespie et al v. 
Nabors et al, 441. 

2. An unborn child exists for certain purposes beneficial to it.—An un- 
born child is considered as having an existence for certain purposes 
beneficial to it, but the existence is conditional and impertect, and 
confers no right of property until it is born alive.—J). 441. 

8. As arule the acts of infants will not operate as an estoppel en pais. 
The guardian of infants can not estop them from asserting title to 
their land, sold without authority of law, by an unauthorized receipt 
of the purchase-money ; nor, as a general rule, can infants do any act 
which will amount to an estoppel ex pois. —Gillespie etal. e. Nabors 
et al, 441. 


INJUNCTION. See Cuancery. 
INSOLVENT ESTATES. 


1. A tombstone suitable to the value of decedent's estate isa proper charge. 
A marble slab placed over the intestate’s grave, if its cost be in ac- 
cordance with the value of his estate, and with what was his condition 
in life, is a proper charge against the assets in the hands of the ad- 
ministrator.—J/atchett v. Curhow et al. Kars, 516, 

2. If the estate he declared insolvent, the claim must be verified and filed, 

Sut when the estate is legally declared insolvent, the account must. be 
verified and filed against the estate in the same manner as other 
claims are.—J/h, 516. 


JUDGE. 


1 An objection to a judygeon account of interest, must be inade at the trial, 
An objection to a judge sitting in a case on account of interest, must 
be made at the time of the trial. It will not be allowed on a motion 
to quash the execution and vacate the judgment, made several years 
after it was rendered.—Collins et al. ¢. Jlammock, 448, 
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JUDGE—Coutinued. 


2. The judge must pay strict attention to the evidence.—It is the duty of a 
judge, both in civil and criminal cases, to give strict attention to the 
evidence ; and to propound to the witnesses such questions as he may 
deem necessary to elicit any relevant and emiadiel evidence, without 
regard to its effect upon the ‘interests of either party. The develop- 
“ and establishment of the truth is his purpose and duty.—Aparks 

~ The State, 82. 

3 The questions of a judye ov juror should arise out of the evidence. 
The questions a judge, or juror, propounds to witnesses should be such 
as are suggested by the evidence given on trial.—J/), 82. 

1. The judge should not converse with witnesses privately.—lIt is not 
within the province of a judge to converse privately, either in or out 
of court, with a witness, to ascertain whet os he has knowledge of 
particular facts; or to suggest to the witness, after his examination, 
that there are tacts, other than those to which he has testified, within 
his knowledge.—Jb. 82. 


JUDICIAL KNOWLEDGE. 


lL. The court judicially knows who are the sheriffs of the digerent counties, 
Itis not necessary that the returns on the notices should state the 
county of which the officer executing them was sheriff. The courts 
are bound to know who are the sheriffs of the different counties. But 
w« return that bears no date is defective. — Timberlake et al. tv. 
Brewer, 108. 


JUDGMENT. 


1. Record of judgiacnt; how maybe contradicted.—The record of a judg- 
ment rendered in a sister State may be contradicted as to the facts 
necessary to give the court jurisdiction; and if it be shown that such 
do not exist, the record will be a nullity notwithstanding it may recite 
that they did. —Wingshury v. Yuiestru, Adm’r, 320. 

2. Judgments crevte no liens.—Judgments create no liens upon the prop- 
erty of defendants. A lien is created only by the delivery of an exe- 
cution to the sheriff, and extends only to the property subject to levy 
and sale, which is found in the county.-— Woodward v. Parsons, 625. 


JURISDICTION, 


1. A bill must show a case within the jurisdiction of a court of equity.—A 
bill must necessarily disclose a case falling within the jurisdiction of 
a court of equity, od an error in this respect is fatal at any stage of 
the proceedings.— .{/rvham et al. v. Hall et al. 386. 

A hill need not show the amount in controversy is within the jurisdiction 
of the court.—A bill is not demurrable because it fails to show aftirm- 
atively that the amount in controversy is within the jurisdiction ; if it 
is not, the objection must be raised by plea or answer on the hearing. 
Th, 386. 

3. A court of probate has large powers over the assets of estates.—The 
court of probate is invested with a large jurisdiction over the marshal- 
ing of the assets of deceased persons, compelling distributiou and 
the payment of legacies. ‘There may be instances in which it is nee- 
essary to invoke the larger powers of a court of equity to settle liti- 
gation, but such is not the case presented by this bill of complaint. 
Whorton v. Moragne et al. 641. 

1. To correct un improper cssessiment, the courts must not be sought in the 
yirst instvnee.—Lf an erroneous, excessive or unauthorized assessment 
has been made, the remedy under existing laws does not lie in a resort 
to the courts in the first instance.—L: hietn, Durr & Co, v. Robin- 
sun, 219. 
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JURISDICTION—Continued. 


5. The complaint of erroneous assessment should be made at the August 
term of the Commissioners Court—Wien a complaint is made of a 
regular assessment, it must be brought before the Court of County 
Commisstoners (or courts exercising its powe rs), at the August term. 
And if the assessment has been made at an ir regular time, complaint 
should be made to the first term afterwards.—//, 219. 

6. Trreqgularities in judicial proceedings will not authorize the interfer- 
ence of cons of equity.—lrregularities in judicial proceedings, or the 
errors of courts of competent jurisdiction. “an not create an equity 
which will justify the interference of a court of equity — Bowden vc. 
Perdue, 409, 

7. The Federal courts con net be interfered with by those of he Stute.—It 
is an established principle that when matters within the concurrent 
jurisdiction of both the State and Federal courts have been subjected 
to the control of one of them, there can not be an unnecessary inter- 
ference therewith by the other.—City of Opelika v. Daniel, 211. 


JURY. See Criminat Law. 

1. Whether or not a store is kept open for the purpose of trafiic is a ques- 
tion for the jury.—The purpose for which a store is kept open on 
Sunday is necessarily a question of fact to be found by the jury, under 
proper instructions. The transaction should be carefully scrutinized, 
and if on all the evidence, the jury are convinced, to a moral cer- 
tainty, that there was in fact a sale, and that it was so intended at the 
time, then they should not hesitate to render a verdict of guilty. 
Snider v. The State, 64. 

2. In aconflict between purchasers the jury must ascertain to whom delivery 

was made.—When there is a conflict between two purchasers as to 
whom the delivery of the property was first made, the jury must ascer- 
tuin the fact according to the evidence; and the court can not assume, 
as a matter of law, that there had been a sale or delivery to either. 
Robinson v. Hirschfelder, 503. 

The fact of gaming must he ascertained by the jury.—When it is proven 
that the defendant and his companions holding cards in their hands, 
were sitting on the ground ata place where they had frequently played 
cards, it is for the jury to determine from the facts whether or not the 
defendant was playing.—enderson v. The Stte, 89. 


KEEPING STORE OPEN ON SUNDAY. See Criwixar Law. 


ws) 


LANDLORD AND TENANT. 


1. On the death of « tenant a court of equity will enforce the lien of the 
lendlord —When the death of a tenant renders it impossible to pursue 
the statutory remedy by attachment, a court of equity will enforce the 
lien of the landlord.— Abraham et al. v. Hall, 386. 

» a The pe rsonal repre sentative must be «a party toa hill Jiled to c harge per- 
sonal assels.—A bill to charge person: al assets can not be maintained 

unless the person: il representative of the decedent, in whom the legal 

title resides, is before the court.—J/b. 386. 

The law implies acovenant for the quict possession of « lease. —Although 
a lease does not contain an express covenant for the quiet possession 
and enjoyment of the premises during the term, the law implies it, 
and it is the condition on which rent is payable; but this implied cov- 
enant extends only to the acts of the lessor, or of those claiming under 
him.—.ihrums v. Watson et al. 524. 

4. A landlord is not responsible for the unauthorized intrusion of his 

other tenants.—In the absence of an express covenant, a landlord is 
not liable to one of his tenants for trespasses or unauthorized intru- 
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LANDLORD AND TENANT—Continued. 


sions, on that portion of the premises rented to him by other of the 
tenants in the same building.—Jb, 524. 

5. The removal of a fence by the landlord is a disturbance of the tenant's 
rights. —The removal by the lessor, without the lessee’s consent, of A 
the fences enclosing the leased premises, is a material disturbance of ; 
the rights of the tenant, and entitle him to recover for the damage 
sustained thereby.—J). 524. 

6. A lessee sued for rent, mey recoup damages caused by lessor—lIt is 
now well settled that a lessee, sued for rent, may set up the breach 
of the lessor’s covenants, from which he has sustained+ damage, by 
way of recoupment, to extinguish, or reduce the demand; this right, 
however, is purely legal, and in the absence of special equitable 
grounds, can not be asserted in equity.—Jb. 524, 

7. The alienees of the lessor oceupy his position —Alienees of the lessor 
succeed to rights accruing subsequent to the alienation, subject to 
existing rights and equities of the lessee.—Jb. 524. 

8. Ina suit for rent, the lessce imust recoup the damceges.—If the lessee 
fails to recoup such damages, and suffers judgment to go against him 
in an action for the rent, he can not resort to equity.—/b. 524, 

9. Damages caused by imperfect cultivation will not support an attach- 
ment for rent. —Damages caused by the imperfect cultivation of rented 
land, can not be ascertained by calculation, or be the subject of an 
allidavit. Consequently they will not support an attachment for rent, 
or justify a landlord’s possession of the crop, against an older mort- 
gagee whose mortgage has been duly recorded.— Wilkinson v. Ket- 
ler, 306. i 


LICENSE. See Criminan Law. 
LIENS. ‘. 


. To cresten lien for adeances, the stutute must be complied with.—To 
constitute a valid crop licen for advances, not only the form but the 
spirit of the statute must be complied with in every essential particu- 
lar.—(Griel v. Lehinan, Durr & Co, 419. 
It is unnecessary to specify the land onwhich the crops will be produced. 
The law direcis that the instrument creating the lien shall be reeorded 
in the county in which the makers of it reside ; but it does not require 
that the land on which the crops are to be’ raised shall be specified. 
Th, 419. 
3. An attorney has a licn on  juwlyinent in favor of the client for his fee. 
An attorney-at-law or a solicitor in chancery has a lien upon a judg- 
ment or decree obtained for a client to the extent of the compensation 
agreed on; orif there be no agreement, to the extent to which he is 
entitled to recover, reasonable compensation of the client for the ser- 
vices rendered.—He parte Leliwn, Durr & Co, 631. : 
4. The lien of an attorney is an assignment of the judyment to the extent 
of his fee.—The lien of an attorney or a solicitor rests on the theory 
that he is to be regarded as an assignee of the judgment or decree, to +7 
the extent of his fee, from the date of the rendition of the judgment, ff 
or decree, and is subject to all set-offs existing against it at the time. 
Zh, 681. 
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LIMITATIONS, STATUTE OF. F 
1. After the lapse of twenty years, it will be presumed no debts existed 4 
against an intestate. —Alter the lapse of twenty years, it will be pre- A 
sumed, in the absence of proof to the contrary, that no debts existed ‘ 


against an intestate upon whose estate no administration had been 
granted.—Jones, Adm’r, v. Brevard et al. 499. 
. After the lapse of twenty years, a presumption of payment will arise, 
(48) 


te 

















698 INDEX. 


LIMITATIONS, STATUTES OF—Continued. 


If parties allow twenty years to elapse without taking any steps to 
compel the settlement of a mortgage debt, or to assert rights of prop- 
erty, the presumption of payment or settlement of the disputed title 
arises. — Goodwyn et al. v. Baldwin et al. 127. 


MANDAMUS. . 


1. A writ of mandamus will not be granted if another remedy exists. —A 
writ of mandamus will be granted only when the petitioner has aclear 
legal right, and has no other specific and adequate remedy to enforce 
it.—Murphy v. ex rel. Egger, 639. 

Mandamus will not cuswer us a plea to a pending suit.—Mandamus can 
not be made to answer the office of a plea to a pending suit, nor of an 
action at law to recover specific property, or for abuse of process. 
Ib. 639. 

An election will not be compelled, except when the suits seck the same 
relief —To require an election between a suit at common law and a 
suit in chancery, the suits must not only have the same aim and scope, 
but they must relate to the same subject-matter, and seek substantially 
the same reliefi—Ex parte Ala. Gold Life Ins. Co. 192 

An application for a writ of mandamus must state specifically what is 
required.—Mandamus commands the performance of specific acts ; 
and if not performed as ordered, the court treats the refusal as a con- 
tempt and punishes the disobedience as such—consequently, the party 
commanded must be informed what he is required to do in terms so 
specific that he can know the precise duty exacted of him.—J/arrell 
v. Mob. & Mont. Railw. Co. 321. 

The averment in such an application must be certain.—An averment in 
a petition for a mandamus that the relator tendered * bales of lint 
cotton,” without specifying the number of bales, is indefinite and fatally 
defective. The number of bales should have been so stated that the 
court could have ordered the railway company to do a specific thing. 
Ib, 321. 

When «nother remedy exists, amandamus will not be granted.—Section 
1698, of the Code of 1876, affords ample, if not generous redress, to 
every one who suffers from excessive charges by a railroad company, 
and consequently, under the authorities, the mandamus in this case 
must be denied.—Jb. 321. 


MARRIAGE. See Crimixat Law. 
MARRIED WOMAN, SEPARATE ESTATE OF. 


1. The statutory seprrate estate of a married woman is purely legal.—TVhe 
statutory separate estate of a married woman is not an equitable, but a 
purely legal estate, and can be charged only to the extent and in the 
manner prescribed by the law creating it.—O' Connor v. Chamber- 
lain, 431. 

2. Jt can be charged only for articles of support for which the husband is 
livhle.—The liability of the husband for articles of comfort and support 
is an indispensable element of the right to charge the wife’s statutory 
estate with the payment of them; and no order subjecting it to sale 
“an be made unless it is based on a judgment in a suit against both of 
them, oris preceded by a judgment against the husband alone —/0. 431. 

3. Iferedit for necessaries be given solely to the wife, her statutory estute 
is not livble.—The agency or consent of the husband is not material in 
fixing his liability to pay for necessaries furnished his wife; but if the 
credit be given solely to the wife, in exclusion of all liability of the 
husband, no recovery can be had against him; and an indispensable 
element of a charge against the statutory estate of the wife is wanting. 


Jb. 431. 
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MARRIED WOMAN, SEPARATE ESTATE OF—Continued. 


4. The record of a judgment against the husband is not evidence of the : 
| niture of the articles purchased.—In a proceeding under the statute to x 
subject the wife’s statutory estate, after judgment against the husband, ‘ 
the record of such a recovery is not evidence that the items, composing 
the account, were articles of comfort and support of the household. 
Cheatham v. Newman, 547. 
q h. No change in the statutory separate estate cin defeat proceedings against ‘ 
it.—No change in the statutory separate estate existing and liable for 
the account when it was made, can defeat proceedings instituted to 
subject the estate to its payment.—Jb. 547. 


MISNOMER. 
MONEY. 


1. Bank-notes included under the name of money.—Since the introduction 
and free use of bank-notes and treasury-notes as a circulating medium 
and standard of value, they are understood to be embraced in the 

s generic term money, as much as the authorized coin of the country. 

, Noble v. The State, 73. 

An agreement may be void for uncertainty.x—An agreement for the ad- 
yancement of money which contains no specified sum, or any facts 
from which the sum may be ascertained, is void for uncertainty.— Ga/f- 

ford v. Proskauer & Co, 264. 


MORTGAGE. 


1. After the lapse of twenty years, a presumption of payment will-arise. 
If parties allow twenty years to elapse without taking any steps to 
compel the settlement of a mortgage debt, or to assert rights of prop- 
erty, the presumption of payment or settlement of the disputed title 
arises.— Goodwyn v. Baldwin, 127. 

If a purchaser has constructive notice of the mortyage, he is also 
informed by its date, of the presumption of the law.—lf the purchasers 
of land are constructively notified by the registration of a mortgage 
mere than twenty years old, of the lien and incumbrance it created, 
they are also informed by its date and age that the law presumed the 
pay ment of the debt it was given to secure.—Jh, 127, 

3. The holder of a note secured by mortgage is regarded as a bona Jide qi 
purchiser.—A creditor who permits a debtor to substitute for his note 
upon which is a solvent surety, a note made by the debtor alone, 
secured by mortgage, must be regarded as a bona fide purchaser, : 
when the note is assailed as usurious by one, who is neither the 
personal representative of the debtor nor his surety.—Wilson v. 
Knight et al. 172. 

4. A mortyagyee of land does not lose his lien by taking a mortgage exe- 
cuted by husband and wife.-—The mortgagee of land who holds it 
under such cireumstances as will make him a bona fide purchaser 
against the mortgagor’s wife, attempting to subject the land to the 
payment of money belonging to her statutory separate estate, invested 
in it, does not lose the benefit of such mortgage by taking a second 
mortgage executed by the husband and wife to secure the payment 
. their note, extending. the time for the payment of the debt. 

b. 172 

A set-off, available at law, may be used in equity against a mortgagee. 
When the mortgagee seeks a foreclosure in equity, the mortgagor may 
set-off any debt or demand against the mortgagee, which would be 
the proper subject of sct-off, if the mortgagee were suing at law for 
the mortgage debi.—Gagrord v. Proskauer & Co, 264, 

6. Dumages sustained by disobedience of instructions in the sale of cotton 

are recoverable.—Damages which the mortgagor has sustained by the 
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mortgagee’s violation of instructions to postpone the sale of his cot- 
ton, are under our statute a proper subject of set-off; and the measure 
of damages is the difference between the sum realized on the unau- 
thorized sale, and the sum which would have been realized if the in- 
structions had been obeyed.—Jh. 264. 


a 
The mere right of set-off will nob authorize a resort to equity.—A mort-' 


gagor can not resort to equity for relief against the mortgagee, or 
mortgage debt, merely on the ground that he has.a demand against 
the mortgagee which may be a proper subject of set-off.—J>. 264. 

The mortgagee is « trustee for the mortyayor—A mortgagee although 
clothed with the legal title is in a large sense a trustee for the mort- 
gagor. ‘To protect his rights he can remove prior incumbrances, but 
neither the mortgagor, nor any one else, can redeem without compen- 
sating the mortgagee.—(Grigg, Adm’ sv. Bunks, 311. 

A creditor claiming the right to releem must pay all launful charges. 
A creditor claiming the right to redeem from him, must not only pay 
the sum bid at the sheriff's sale, with ten per cent. per annum thereon, 
but must also pay the mortgagee’s debts, which are in the words of 
the statute, “ lawful charges.”’—J). 311. 

Such alien is not lost, by the character of the instrument that eridences 
the debt.—Such a lien is not impaired or destroyed by the fact that 
the same instrument contains a mortgage on the same property to 
secure the same debt.—Grady et al. v. Hall, 341. 

The mortyayee is a necessary purty toa bill filed by the transferee of a 
mortgage debt.—A bill filed by the transferee of a mortgage debt to 
whom the mortgage has not been assigned, to foreclose the mortgage, 
must make the mortgagee a party to the suit.— Bibb v, Hawley, 408. 

The mortyagee is chargeable with rents from the time of entry into pos- 
session.—When a mortgagor files a bill to redeem the premises in the 
possession of the mortgagee, the latter is chargeable with the actual 
rents and profits received by him from the time he entered into pos- 
session, and credited with the annual taxes on the property he may 
have paid; the balance remaining each year should be applied, first, 
to the extinguishment of the interest on the mortgage debt, and the 
remainder, if any, to the principal.— Blum & Co. v. Mitchell, 535. 

The mortgagor seeking to redeem must pay costs —The general rule is, 
that a mortgagor coming in to redeem must pay costs.—J/h, 535, 

In the absence of a stipulation, the mortgagee is entitled to the posses- 
sion of the property.—A mortgage in the absence of express stipula- 
tions, or necessary implications, gives the right to immediate posses- 
sion of the property, and the mortgagee may at any time take 
possession of it, or recover it by suit.— Woodward v. Pursons, 625, 

No presumption will be indulged that the mortgugee is not entitled to 
in@gediate possession.—No presumption can be indulged that the right 
to immediate possession was withheld, when the debt, for the security 
of which mortgage was given, was due at the time of its execution. 
Tb. 625. 

A mortgagor can not enjoin the sale of land not embraced in the mort- 
gage.—A mortgagor can not maintain a bill to restrain the sale under 
a mortgage, of land not conveyed by it. The purchaser at the sale 
could only take the land mortgaged. Such a sale can not cast a cloud 
on the title of land not included in the mortgage.—Dreiss v. Camp- 
Sell, 635. 


OFFICERS. 


1. 





Those who accept pnblic offices, must take them cum onere.—Those who 
accept public offices which require them to render services to the 
State, must take the office cum onere. The rendition of such service 


‘ is gratuitous, unless by express statutory provision compensation is 





*  atnnn class 
































INDEX. 701 





OFFICERS—Continued. 


fixed, andan express liability for its payment imposed on the State. 
Pollard v. Brewer, 130. 


PARTITION OF LAND. 


1. Ina proceeding for partition bf lind all persons interested should be 
made parties.—If in a proceeding instituted in a court of probate for 
the partition of land, it should appear that all the persons interested 
in the property are not made parties before the court, it ean properly 
revoke and annul the order for partition.— Whitman et al. v. Leese 
et al, 582. 

2. Such a proceeding is summary, and an error will not take away juris- 
diction which hws attached.—Such a proceeding is statutory and some- 
what summary in its administration. It is instituted by petition, and 
when it contains all necessary averments of fact to give the court 
jurisdiction, any error committed afterwards does not affect the juris- 
diction.—Jb 582. 

3. The Probate Court has no jurisdiction of such a matter when an infant 
is interested.—But if it shows that the land can not be equitably par- 
titioned under the limited powers of a court of probate, then its juris- 
diction never attaches; and if there be infants, or persons not made 
parties, whose interests are affected, the proceeding is coram non judice, 
and void.—Jb. 532. 

4. A champertous contract is void.—A contract in which it is agreed that 
attorneys-at-law shall receive one-half of the land in litigation, for the 
services they may render in the suit, if it should be conducted to a 
successful termination as champertous ; and being against public policy 
is void.—Jenkins et al. v. Bradford, 400, 1 


PARTNERSHIP.’ 


1. A partner can sell all the stock in trade in a single transaction.—A 
member of a partnership has control of its property, and can sell the 
whole stock in trade by asingle contract.—Hyrschfelder v. Keyser, 388. 

A partner con not transfer partnership property in payment of his indi- 
vidual debts—One partner can transfer the property of the firm to its 
creditors in discharge of its indebtedness; but he has no authority to 
dispose of it in payment of his individual liabilities, when it is needed 
for the satisfaction of partnership debts—Jb. 338. 

The entries in the books of a partnership are presumed to be correct. 
The books of a commercial partnership, and the entries therein, when 
all the members have free access to them, are evidence for and against 
the several partners in settling the partnership accounts. The entries 
are presumed to be correct until the contrary is shown.—J?outen et al. 
v. Bostwick et al. 360. 

4. One partner is not liable for the acts of another beyond the scope of the 
partnership.—The mere fact of partnership does not make one partner 
liable for the other with reference to matters, not shown to be within 
the scope of partnership.—Abrahum et al. v. Hall, 386. 

The interest of « partner may be sold to pay his individual indebtedness. 
It is well established in this State that the separate creditor of one 
partner may take in execution that partner’s interest in the tangible 
property of the partnership ; but the purchaser at the sheriff's sale can 
not take into his exclusive possession the property which still remains 
subject to the debts of the partnership.— Wilson v. Strobach, 488. 

6. The levy upon a partner’s interest in an insolvent partnership may be 
released.—A sheriff who has levied on the interest of one partner on 
the suit of his separate or individual creditor may release the levy, 
when the partnership is insolvent ; and the sale of the partner’s interest 
— been unproductive of anything to satisfy the execution. 

. 488, 
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PARTNERSHIP—Continued. 

7. Ona motion against the sheriff he may prove the insolrency of the part- 
nership.—On a motion against the sheriff for his failure to collect the 
money due on the judgment, it is competent for him to prove the 
insolvency of the partnership.— J), 488. 

8. A union of land and stock with personal skill, and labor, and stock, 
and equality of expenses and profits, make a partnership—Parties 
who enter into an agreement by which one is bound to contribute 
land and stock for its cultivation, and the other to contribute personal 
skill and labor and other stock ; each to furnish a specified proportion 
of the food for the animals; to pay equally the expenses of the plan- 
tation and to divide equally the crops, are partners, and not tenants in 
common.—Autrey v. lrieze, 587. 

9 Such an agreement may be afterwards modified.—Persons entering into 
such an agreement may afterwards modify or rescind it; but a 
rescission or modification of it can not be proven by loose declara- 
tions or conversations, especially when their subsequent conduct 
accords with the original contract.—//. 587. 

10. Bunkruptey will cause a dissolution of the partnership.—A partnership 
will be dissolved by the bankruptcy of one of its members; and the 
assignee of the bankrupt becomes a joint owner with the solvent 
partners, of the property of the partnership.— McNutt et al. v. King 

Bs et al. 597. 

11. The transfer of a right of action by the assignee, does not authorize the 
transferee to sue in his own nome.—The transfer by such an assignee 
of a mere right of action for the conversion of personal property does 
not invest the transferee with a legal title; the only effect of the 


transfer would be to authorize the transferee to sue in the name of 


the, assignee, jointly with the solvent partners, and to receive the 
bankrupt’s share of the amount recovered.—Jb. 597. 


PAYMENT. 


1. A debtor may direct the application of « payment.—A debtor before, or 
at the time, of payment, may direct its application; if he does not, 
the creditor may apply it as he pleases. If the money paid is derived 
from a particular source or fund, its payment must be applied to the 
relief of such fund, unless an agreement be made for its application 
otherwise.—Levystein & Simon v. Whitinan ct al. 345, 

2. A creditor can not divert a payment without the consent of the debtor. 
It is the application of the payment by the debtor which deprives the 
creditor of this right, and also hinders the law from appropriating it ; 


but if the creditor proposes to divert the payment from the relief of 


the fund or source whence the money is derived, he must obtain 
authority from the debtor for such diversion.—//, 845. 


PETITION FOR REHEARING. 


. 1. A petition for a rehearing, not containing the requisite allegations, 
should be refused.—A_ petition for a rehearing, which contains no 


facts that brings it within the influence of sections 8159 and 3160 of 


the Code of 1876, should not be granted.—Bingham v. Montyom- 
ery, 334. 


POWER. 


1. A power granted by a testator must be executed by all the donees.—If a 
testator confers upon several persons jointly a power to do any act, it 
can not be well exercised if, from any cause, one or more of the 


donees fails to join in its execution.—Marks v. Tarver et al. 335. 
» 


2. A power resting on personal considence can not be extended beyoud its 
terms.—A power resting on personal confidence in the donee, can 
not be extended beyond its express terms and the clear intention of 
the testator.—Jh), 335, 
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PLACE, PUBLIC. See Criminan Law, Title Gaming. 
PLEADING AND PRACTICE, 


The notice to a defaulting tac-coilector is both process and pleading, 
In summary proceedings against defaulting tax-collectors, it is the 
settled practice to regard the notice of the motion for judgment as 
serving the double purpose of process and pleading. But the tech- 
nical precision and accuracy of a declaration at common law is not 
required.—Timberlukee et al. v. Brewer, 108. 

Its ullegations should be reasonably certain.—It is sufficient when the 
liability of the defendant, which is sought to be enforced, is stated 
with reasonable certainty, and the defendant is fairly apprised of the 
cause of action, and the court informed of the judgment it is called on 
to render.—Jb, 108. 

The court judicially knows who ave the sheriffs of the different counties. 
It is not necessary that the returns on the notices should state the 
county of which the officer executing them was sheriff. The courts 
are bound to know who are the sheriffs of the different counties. But 
a return that bears no date is defective.—Jh. 108, 

Ten days notice of the intended motion must be shown by the return. 
Ten days notice to the party against whom judgment is to be rendered 
is an essential element of the proceeding. The deficiency can not be 
supplied by parol evidence.—//, 108 
The certificate of the auditor is presumptive evidence ef the act or 
omission upon which motion is based.—The certifleate of the auditor 
is presumptive evidence of the act or omission upon which the motion 
is founded, and of the amount due the State. It is not required by 
law to be based alone on the returns on file in his office ; when neces- 
sary, and ke must judge of the necessity, he may resort to other 
sources of information, and predicate the certificate on facts derived 
from them.—Jb. 108. 

ts admissibility can not be questioned on account of the information on 
which the auditor ucted.—The admissibility of the certificate can not 
be questioned, nor its force as evidence lessened, because of the 
sources of information on which the auditor may have acted. It con- 
forms to the statute if it states the omission of the tax-collector to pay 
the amount of taxes collected by him into the State treasury, and the 
amount due the State.—J). 108. 

«An election will not be compelled, except when the suits seck the same 
relicf.—To require an election between a suit at common law and a 
suitin chancery, the suits must not only have the same aim and scope, 
but they must relate to the same subject-matter, and seek substantially 
the same reltef.— Lv purte Ala, Gold Life Ins, Co, 192. 

The consideration of « question by the court may be waived by the parties. 
The appellate court will not consider a question which the record 
shows has been waived by an agreement of the parties.— Bibb v. Haw 
ley, 403. . 

A mortyagee is a necessary party toa bill filed by the transferee of a 
mortgage delbt.—A bill filed by the transferee of a mortgage debt to 
whom the mortgage has not been ussigned, to foreclose the mortgage, 
must make the mortgagee a party to the suif.—Jb. 403, 

The omission of an indispensable party is available on error.—The 
omission of an indispensable party is available on error, although no 
objection was made on this account in the court of chancery.—J), 403. 
The action of the court on a demurrer to useless pleas will not be con- 
sidered.—Where a case according to the proof properly turned on a 
plea of non-dsswnpsit ; and special pleas were unnecessary, and no 
result could have been brought about by their interposition, the court 
will not consider the rulings on demurrer.—téreet v. Kelley & Co. 355. 

If the Jucts show the pluintif’ has no right, error will not cause « recer= 
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sl.—If all the facts in a ease show that the plaintiff is not entitled to 
recover, the appellate tribunal will not reverse the judgment of the 
Circuit Court, if it should err in its rulings on demurrer, or in receiving 
evidence.—1b. 355. 

A stranger can not be made a party to @ suit without the consent of his 
adversary.—A_ person who is neither plaintiff nor defendant, can not 
be made a party to a suit at law without his adversary’s consent, unless 
the action be for the recovery, or possession, of lands.—-Ex parte 
Proskauer, 194. 

Evidence to controvert the debt on which a judgment is founded, is in- 
ddmissible.—Evidence can not be introduced for the purpose of con- 
troverting the debt on whicha judgment is founded. Such a judgment 
aflirms the existence of the debt, and is conclusive between the parties 
whenever the fact of indebtedness is again in issue between them, 
directly or collaterally.— Durr et al. v. Juckson, 203. 

Evidence may be adinissible for one purpose and inadmissible for an- 
other.—Evidence is often admissible for one purpose, when inadmis- 
sible for another and distinct purpose. A party apprehending injury 
from its admission, can, by requesting proper instructions from the 
court, confine its operation to its lawful purpose.—J). 203. 

In @ suit for the “vecatious suing out” of an attachment, it is not 
necessary to prove personal ill-will.—In an action for the vexatious 
suing out of an attachment, it is not necessary to prove personal ill- 
will, or revenge. A party may, without probable cause, resort to an 
attachment ; and absence of probable cause, coupled with the unlaw- 
ful act of suing out the writ, is the vexatious, malicious abuse of the 
yrocess against which the statute intends to guard, and for which the 
jury are authorized to give vindictive damages.—/6. 208. 

A charye correct in law, but which tends to mislead the jury, will not 
couse a reversal.—A reversal can not be had because of an instruction 
correct in point of law, merely on account of its tendency to mislead. 
The evil is capable of correction by an explanatory charge, which 
should be requested.—J/b. 203. 

The Federal courts can not be interfered with by those of the State. 
It is an established principle that when matters within the concurrent 
jurisdiction of both the State and Federal courts have been subjected 
to the control of one of them, there can not be an unnecessary inter- 
ference therewith by the other.—The City of Opelika v. Daniel et al. 
211. 

A suit at law in a Federal court can he enjoined only by the same court. 
A defendant, sued at law in a Federal court, who has an equitable 
defence, or is entitled to the benefit of an injunction, should file his 
bill on the equity side of the same court. No tribunal of a State can 
enjoin such a suit.—J0, 211. 

Courts:do not judicially know the members of « firim.—What individ- 
uals transact business under a firm name, courts can not judicially 
know. It is only the persons that compose a partnership of whom 
they can take cognizance, upon whom their process can be served, 
and against whom their orders and personal decrees can be enforced. 
The court has no jurisdiction of unknown persons engaged in business 
together, under a name which is not the name of an individual or of a 
body corporate, and can not render a decree against them.—ZJb. 211. 

Section 2004 of the Code applies only to suits at law.—Section 2904 of 
the Code of 1876 does not relate to proceedings in a court of equity. 
Tb. 211. 

The averment in such an application must be certain.—An averment in 
a petition for a mandamus that the relator tendered “bales of lint 
cotton,’’ without specifying the number of bales, is indefinite and 


fatally defective. The number of bales should have been so stated 
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that the cout could have ordered the railway to do a specific thing. 
Harrell v. Mob. & Mount. Railie. Co, 821. 

23. When another remedy ecists, a inendaimus will not be granted.—Section 
1698 of the Code of 1876, affords ample, if mot generous redress to 
every one who suffers from excessive charges by a railroad company, 
and consequently, under the authorities, the mandamus in this case 
must be denied.—J, 321. 

24. uA bill is not demurrable because it fuils to allege the vendor had a good 
title.-—A bill to enforce a vendor's lien, which avers that the defend- 
ant entered into and retains possession of the land under the contract 
of purchase, and that he accepted the vendor's bond conditioned to 
make title upon payment of the purchase-money, and that it is due 
and unpaid, is not demurrable because it does not allege that the 
vendor had a good title.— Teague v. Wade, 369. 

95, A nuked bailee is nota necessary party to a bill against the bailor.—A 
mere naked bailee who asserts no claim in himself to property de- 
posited with him as warehouseman, should not be made defendant to 
a bill against the bailor, praying for an equitable attachment.—Abra- 
ham et al. v. Tall et al. 386. 

26. Bankruptey is a personal defence, and must be pleaded.—Bankruptey 
and discharge under it are a personal defence, and if not pleaded in 
trying the case, will be considered as waived.—Collins et al. v. Ham- 
mock, 448. 

27. It may be presumed from the recitals of a judgment-extry that the par- 
ties were in court. —Although the transcript contains neither summons, 
complaint, nor plea, yet if the judgment-entry recites that the parties 
came by attorneys; that issues joined were submitted to a jury; that 
they returned a Verdict upon which a judgment was pronounced, it 
must be held that the parties were in court by proper service, or vol- 
untary appearance ; that a complaint containing a substantial cause of 
action was filed, and that issues were joined thereon.—Aeith v. Cliatt 
& Bro. 408. 

28. An amendment will not be presumed, because levve to amend w 1s granted. 
In the absence of anything of record to show that an amendment was 
made, it can not be presumed that it was made, from the mere fact 
that leave was given to amend.—J0, 408. 

29. When an injunction will be dissolved.—The general rule of practice is 
that on the filing of an answer, an injunction may be dissolved on 
motion, if the equity of the bill is fully and completely denied; and 
whether the allegations of the bill be denied or not, an injunction 
may be dissolved, if the bill be wanting in equity.—Bishop etal. v. 
Wood, 253. 

30. The right of amendment must be cluimed.—The right of amendment is 
secured by the statutes, but it is a right which must be claimed by 
the party entitled to it; and when there is an opportunity of claiming 
it, the chancellor errs only by a denial of it.—Jh, 253. 

31. Jt is error to dismiss a Lill in vacation, when the complainant has not 
had an opportunity to auend the bill.—When the demurrer to the 
bill, or a motion to dismiss it for want of equity, has not been heard ; 
and the equity of the bill is drawn in question only incidentally, and 
the decree is rendered in vacation,—an absolute dismissal of the bill 
without affording the complainant an opportunity of amendment, is 
erroneous.—/b, 253. 


PRESUMPTIONS. 

1. When «debtor becomes a trustee entitled to eolleet a debt, the PYCSUI|)- 
tion of its payment is conclusive.—When a person is a debtor, and as 
administrator, or other trustee becomes the creditor entitled to 
receive payment of the debt, it will be conclusively presumed that he 

(49) 
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has paid himself. But when such a person is merely a surety, the 
presumption does not arise until the time of settlement —F inn y. 
Carter, 364. 

2. The nature of legal presnmplions,—Legal presumptions are, like legal 
fictions, to be ¢ adopted only to promote justice, not to defeat it, and 
the lawful acts and intentions of parties. And a surety upon a guar. 
dian’s bond, who succeeds his principal as guardian, will not be 
presumed to have paid himself the amount of ‘the decree against his 
predecessor, the moment he enters upon the duties of his oflice.— J, 
34. 

» A presumption in favor of the trath of the writing arises from lapse of 
time.—But if a party deliberately, and with a full knowledge of its 
contents, voluntarily executes an instrument in writing, and acquiesces 
in its statements for several years, and so acts as to induce the holder 
thereof to rest in security upon the validity of the contract, a strong 
presumption arises that the writing speaks the truth, and this can be 
repelled only by satisfactory evidence. —L/iuu & Co. ce. Mitchell, 535, 

. «lfter the lapse of treenty years, @ prestaaption of payment will arise, 
If parties allow twenty years to elapse without taking any steps to 
compel the settlement of a mortgage debt, or to assert rights of prop- 
erty, the presumption of payment or settlement of the disputed title 
arises.— Goodwyn v. Baldwin, 127. 

. After the lupse of twenty years, it will be presumed no debts existed 
against an intestate.—Atter the lapse of twenty years, it will be pre- 
sumed, in the absence of proof to the contrary, that no debts alee 
against an intestate, — whose estate no administration had been 
granted.- —Jones, Adm rv. Brevard et al. 499. 


PROBATE COURT. 


ww 


a 


1 The Court of Probate can sell land ouluy ford risiov.—The Court of 


Probate has no jurisdiction to sell lands of an estate unless there be 
heirs or devisees among whom the land can not be equitably divided. 
Gillespie etal. ev. Nuhors, 441. 

2. «ln unborn child is not an heir within the meaning of he statu te cuthor- 

zing a sale of land Sor par tition.—A child en ventre se mere is notan 
beir within the meaning of the statute authorizing a sale of the land 
an estate for partition among the heirs. A petition, which shows that 
one heir is alive, and its mother pregnant by the ancestor from whom 
the inheritance is derived, gives the court no jurisdiction to order a 
sale for division among the heirs; and the sale will be void, although 
the child may be afterwards born alive.—//. 441. 

3. adv unborn child exists for certain purposes bene sficial to it,—An unborn 
child is considered as having an existence for certain purposes bene- 
ficial to it, but the existence is conditional and imperfect, and con- 
fers no right of property until it is born alive—//. 441. 

4. A Court of Probate hes large powers over the ussets of extetes.—The 
Court of Probate is invested with a large jurisdiction over the mar- 
shalling of the assets of deceased persons, compelling distribution 
and the payment of legacies. There may be instances in which it is 
necessary to invoke the larger powers of a court of equity to settle 
litigation, but such is not the case presented by this bill of complaint. 
Whorton v. Moragnue et el, GAIL, 

5. ul Court of Probate can vot, of its orn iolion, concert on aunuel into 
a final settiement.—When proceedings are instituted and conducted 
for an annual or partial settlement, the Court of Probate can not, of 
its own motion, convert it into a final settlement, and render a final 
decree.—J/, 641. 

6. Acourt of eguily, in the absence of p culior Si els, will pot arrest pro- 
ceedings ina Court of Probete.—A court of equity will not, at the in- 
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stance of an administrator or executor, arrest proceedings commenced 
in a Court of Probate,:for a final settlement of an administration, 
unless some specific fact or circumstance is shown, which renders the 
limited power of that court inadequate to a full and complete settle- 
ment of the trusts of the administration —Z//, 641. 

When Lillis disinissed prematirely, nothing but its equity willbe con- 
sidercd.—When a bill is dismissed for want of equity before the cause 
was in condition to be heard on its merits, the appellate court will 
decide no other question than the equity of the bill. because no other 
was submitted to, and passed upon, by the chancellor.—J/b, 641. 

In « proceeding for partition of lind all persons interested should he 
made parties.—If in a proceeding instituted in a Court of Probate for 
the partition of land, it should appear that all the persons interested 
in the property are not made parties before the court, it can properly 
revoke and annul the order for partition.— Whitman et al. v. Reese 
et al, 532. 

Such a proceeding is summary, dnd an error will not take away juris- 
diction which hus attached.—Such a proceeding is statutory and some- 
what summary in its administration. It is instituted by petition, and 
when it contains all necessary averments of fact to give the court 
jurisdiction, any error committed afterwards does not affect the juris- 
diction.—Ib 532. 

The Probate Court has no jurisdiction of such a matter when an infant 
is interested. —But if it shows that the land can not be equitably par- 
titioned under the limited powers of a Court of Probate, then its juris- 
diction never attaches; and if there be infants, or persons not made 
parties, whose interests are atfected, the proceeding is coram non judice, 
and void.—Jb. 532. 


PROMISSORY NOTE. 


1. 





A'defendant can not defeat an uction upon « note by showing that the 
plaintiff obtained it from the payee without consideration.—lf pending 
a suit an arbitration is made, and in pursuance of the award the de- 
fendant, at the request of the plaintiff, executes a promissory note to a 
third person, he can not, when sued on the note, defeat the action by 
showing no consideration passed between the plaintiff and payee ; nor 
can he raise any question as to the application of the money due on 
the note to payment of attorney’s fees of plaintiffs counsel in the origi- 
nal suit.— }eutman v. Mattison, 382. 

Purol evidence of stipulations, inconsistent with the terms of the note, is 
inadmissiile.—The makers of a promissory note, payable absolutely” 
at a time certain, can not introduce parol evidence of prior or cotem- 
poraneous stipulations, that are inconsistent with the terms of the 
note, to defeat a recovery by the payee.—Gliddens v. Harrison, et 
al, 481. 

The promise, for a consideration, to pay the debt of another, is not within 
the Statute of Frauds—A promise of one person to pay the debt of 
another, made upon a new and valuable consideration beneficial to the 
promissor, is not within the Statute of Frauds.—Grures v. Shulman, 
(roelter & Weil, 506. 

A promissory note is not conclusive presumption that the payee has paid 
the maker.—Although the giving of a note is prima fucie evidence that 
a previous indebtedness of the payee to the maker is or has been 
extinguished, yet the contrary may be shown by proof.—ZJb. 406. 

The consideration of a written instrument may be inquired into—The 
consideration of a bond, bill, note or other written evidence of debt, 
whether it is silent as to, or expresses, the particular consideration, 
is, in respect to the consideration, open to inquiry, and parol evidence 
may be received to explain, or to qualify, or to contradict any recital 
of consideration it may contain. —Blum & Co. v. Mitchell, 535, 
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REGOGNIZANCE. See Crriat Law. 
RECORDS. 


1. The Court of County Commissioners can amend its records.—The Com- 
missioners Court, like every court of record, has power to amend its 
records nunc pro tune, if there be matter of record, that authorizes the 
amendment.—Comimissioners’ Court of Lowndes Co. v. Hearne, 371, 

2. Its record must show jurisdiction.—The court is of limited statutory 
authority, and to support its proceedings when assailed on certiorari, 
its records must affirmatively show jurisdiction.—Jb. 371. 

3. After its action a right to writ of certiorari is complete.—After the 
court orders the change of a road, appoints viewers and accepts their 
report, the right of a person aggrieved, to a certiorari is complete ; 
and the court in its return should certify its records as they existed 
when the writ was issued, and not arecord subsequently made whose 
validity has not been questioned. —/b. 871. 


REDEMPTION OF LAND. 


1. Lhe mortgagee is a trustee for the mortyagor—A mortgagee although 
clothed with the legal title is in a large sense a trustee for the mort- 
gagor. ‘To protect his rights he can remove prior incumbrances, but 
neither the mortgagor, nor any one else, can redeem without compen- 
sating the mortgagee.—Grigy, Adi’ sv. Bunks, 311. 

2. A creditor claiming the right to redeem must pay all larfel charges. 
A creditor claiming the right to redeem from him, must not only pay 
the sum bid at the sheriff's sale, with ten per cent. per annwn thereon, 
but must also pay the mortgagee’s debts, which are in the words of 
the statute, “ lawful charges.’—//. 311. 


REHEARING AT LAW. See Petition. 
RETAILING. See Crimivar Law. 
SALE. 


1. Things not in being can not be sold.—Things not in being can not be 

the subject of sale, but they may be of anagreement to sell.—Ro/inson 
v. Hirschfelder, 50%. 

A contract to sell is not a sale, if anything remains to be done hy the 

seller.—A contract is only an agreement to sell, and does not become 

a sale if any term in which the seller must co-operate, or which im- 

poses a liability or duty on him, remains to be performed.—J/b. 503 

3. In « conflict between purchasers the jury must ascertain to whom delivery 
was made.—When there is a conflict between two purchasers as to 
whom the delivery of the property was first made, the jury must ascer- 
tain the fact according to the evidence; and the court can not assume, 
asa matter of law, that there had been a sale or delivery to either. 
1b. 503. 

4. An application to a Court of Probate for an order to sell land, is a@ pro- 
ceeding in rem.—An application to a Court of Probate for an order to 
sell land of a decedent for the payment of debts, when collaterally 
assailed, is regarded as a proceeding in vem, and jurisdiction of the 
thing, not of persons, is the controlling element of its validity. But 
when the regularity of the proceeding is presented on error, or by 
appeal, it is regarded as in personam.—Garrelt et al. v. Bruner, 
dase, 513. 


i) 


5. The necessity of the sale must be proven by the personal representative. 
The burden of proof of the necessity for the sale of land rests on the 
personal representative, whether there is a contest of the application 
or not; and this fact he must show by depositions. But the contestant 
may, by oral evidence, controvert the facts stated in the application, 


Ib. 513. 
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SALE— Continued. 


6. The value of land sold during the war inust be estimated in lawful moncy 
at the time of the sale-—The value of land sold under the cireumstances 
shown by the record in this case is the value of the property in lawful 
money at the time of the sale.-—Duughdrill v. Edwards, 424. e 

7. A misrepresentution of aimeterial fuct will authorize a rescission of the 
contract.—A misrepresentation of a material fact by the vendor, on 
which the vendee relies, and has the right to rely, although made with- 
out a knowledge of its falsity, may constitute a fraud on the purchaser, 
authorizing a rescission of the contract of sale; or furnish a ground 
of defence to an action for the price, or support an action on the case 
for deceit.—Perry v. Johuston et al, 648. 

8 If the vendor knows the purpose of the purchaser, and represents the 
property as jit for it, the representation will Le an implied warranty, 
Ona sale of property which is present and open to examination by the 
purchaser, there is no implied warranty of its fitness for any particu- 
lar use. But if the vendor is informed that the vendee is buying the 
property for a particular use, a representation by the seller of its 
fitness, is an implied, if not an express, warranty.—Jh, 648, 


SELF-DEFENCE. See Criwinat Law. 


SEPARATE ESTATE OF A MARRIED WOMAN. 


1. The statutory sepvrate estate of a married woman is purely legal.—The 
statutory separate estate of a married woman is not an equitable, but a 
purely legal estate, and can be charged only to the extent and in the 
manner prescribed by the law creating it—O' Connor v. Chamber- 
lain, 431. 

2. It can be charged only for articles of support for which the husband is 
livhle.—The liability ef the husband for articles of comfort and support 
is an indispensable element of the right to charge the wife’s statutory 
estate with the payment of them; and no order subjecting it to sale 
can be made unless it is based on a judgment in a suit against both of 
them, oris preceded by a judgment against the husband alone.—Jb. 431. 

3. Ifcredit for necessaries be given solely to the wife, her statutory estute 
is not livble-—The agency or consent of the husband is not material in 
fixing his liability to pay for necessaries furnished his wife; but if the 
credit be given solely to the wife, in exclusion of all liability of the 


husband, no recovery can be had against him; and an indispensable ° 


element of a charge against the statutory estate of the wife is wanting. 
Ib. 431. 

A court of equity can not dapose on it burdens not imposed by the stat- 
wle.—The liability of the statutory estate of a married woman is fixed 
by law, and a court of equity is as powerless as a court of law to dis- 
pense with the requirements of the statute, or to subject it to burdens 
beyond what the statute imposes.—/). 43 

5. The record of a judgment against the husband is not evidence of the 
niture of the articles purchased.—In a proceeding under the statute to 
subject the wife’s statutory estate, after judgment against the husband, 
the record of such a recovery is not evidence that the items, composing 
the account, were articles of comfort and support of the household. 
Cheatham v. Newnan, 547. 

6. No change in the statutory seporate estate can defeat proceedings against 
it.—No change in the statutory separate estate existing and liable for 

the account when it was made, can defeat proceedings instituted to 

subject the estate to its payment.—Jb. 547. 

7. A mortyayee of lind does not lose his lien by taking a mortgage exe- 
cuted by hushand and wife.—The mortgagee of land who holds it 
under such circumstances as will make him a bona fide purchaser 
against the mortgagor’s wife, attempting to subject the land to the 


_ 
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SEPARATE ESTATE OF A MARRIED WOMAN—Coxtinued. 


payment of money belonging to her statutory separate estate, invested 
in it, does not lose the benefit of such mortgage by taking a second 
mortgage exeeuted by the husband and wife to secure the payment 
of their note, extending the time for the payment of the’ debt. 
Wilson v. Naight et al, 172. 


SET-OFF. . 


1. 


9 


~: 


6. 


Unliquidated damages can not be set-offagainst a certain debt, inequity, 
Against a clear and certain debt, a court of equity will not set-off 
damages which are strictly unliquidated.—Gugiord vr. Proskauer & 
Co, 264. 

Al set-off, available at Jaw, mdy be used in equity against « mortgagee, 
When the mortgagee seeks a foreclosure in equity, the mortgagor may 
set-off any debt or demand against the mortgagee, which would be 
the proper subject of set-off, if the mortgagee were suing at law for 
the mortgage debt.—Jh, 264. 

Dumages sustained by disobedience of instructions in the sale of cotton 
are recoverable.—Damages which the mortgagor has sustained by the 
mortgagee’s violation of instructions to postpone the sale of his cot- 
ton, are under our statute a proper subject of set-off; and the measure 
of damages is the difference between the sum realized on the unau- 
thorized sale, and the sum which would have been realized if the in- 
structions had been obeyed.—J). 264. 

The mere right of set-off will not authorize a resort to equity.—A mort- 
gagor can not resort to equity for relief against the mortgagee, or 
mortgage debt, merely on the ground that he has a demand against 
the mortgagee which may be a proper subject of set-off.—J). 264. 

An agreement may be void for uncertauinty.—An agreement for the ad- 
vancement of money which contains no specified sum, or any facts 
from which the sum may be ascertained, is void for uncertainty.— Ga/- 
Jord v. Proskauer & Co. 264. 

Courts of equity and law place the sume construction on statutes of sct- 
of.—Courts of equity place the same construction upon the statutes of 
set-off that the courts of law adopt; and in the absence of special 
equities, the individual debt of an administrator is not available as a 
set-off to a demand due him in his representative capacity.—/: ves, 
Adm’ r v. Brevard et al. 499. 

Prior to the statute, there was no leyal right to set-off one judgment 
against cnother.—Prior to the statutes authorizing a set-off of judg- 
ments in courts of law, their interference for that purpose was subject 
to equitable considerations ; and the set-off would not be allowed in 
violation of the right of an assignee of a chose in action. There was, 
then, no strict legal right to set-off one judgment against another. 
Ev parte Lehinan, Durr & Co, 631. 

Tn « suit against a corporation by an employee, it may recoup dainages 
caused by his fuult.—A railroad corporation may recoup damages re- 
sulting from the negligence of an employee in the performance of his 
contract of service, when sued by the employee to recover his wages. 
Mob. & Mont. Rail. Co. v. Clanton, 392. 

The measure of damages in such a case is ficed hy a legal standard. 
The measure of damages in such a ease is fixed by a legal standard ; 
and the corporation having the right to maintain an action against 
the employee, it may he sued by him to recover wages, set-ol! by 
plea such damages, and if the facts justified it, recover a judgment for 
the excess.—J/), 392. 


SHERIFF. 


1. 


A hond sued on con be jiimpeached ouly by a special plea.—When the 
/ y oy f j 
complaint avers that the defendants executed a bond under seal, which 
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SHERIF F—Countinued. 


10. 


is the foundation of the suit, they can not impeach its validity, or in- 
quire into its consideration, except by special plea; or raise that ques- 
tion by objecting to the introduction of the bond as evidence.—Johu- 
son et al. v. Caffey, 331. ; 

Asherif may make more than one oficial bord.—Although a sheriff has 
been already inducted into office, and is acting under an official bond, 
duly accepted and approved, there is nothing to prevent him from 
voluntarily executing another official bond; if it be in form and is 
accepted and duly approved, he and his sureties will be lable upon it 
for any neglect, or other improper conduct.—Jb, 331. 

The court jadicially knows who ave the sheriffs of the different counties. 
It is not necessary that the returns on the notices should state the 
county of which the officer executing them was sheriff. The courts 
are bound to know who are the sheriffs of the different counties. But 
a return that bears no date is defective —Zimberlake v. Brewer, 
108. 

A sheriff nay anew! h’s veturn.—A sheriff may, by leave of the court, 
during the pending of a motion against him, amend his return, although 
the amendment, if true, will relieve him from liability — Wilson v. 
Strobuch, 488. 

The interest of « partner may be sold to pay his individual indebtedness. 
It is well established in this State that the separate creditor of one 
partner may take in execution that partner’s interest in the tangible 
property of the partnership ; but the purchaser at the sheriffs sale can 
not take into his exelusive possession the property which still remains 
subject to the debts of the partnership.—J0. 488. 

The lery upon a partners interest in an insolvent partnership may be 
relcused.—A sheriff who has levied on the interest of one partner on 
the suit of his separate or individual creditor may release the levy, 
when the partnership is insolvent ; and the sale of the partner’s interest 
would have been unproductive of anything to satisfy the execution. 
Ib, 488. 

On a motion vgaiust the sheriff he may prove the insolvency of the part- 
nership.—On a motion against the sheriff for his failure to collect the 
money due on the judgment, it is competent for him to prove the 
insolvency of the partnership.—ZJb. 488. 

Tnan action against on oficer, the actual injury is the measure of daim- 
ugesx.—I|n the absence of a statute inflicting a greater penalty, it is a 
general rule, in an action against an officer for neglect or other mis- 
conduet, the actual injury sustained is the measure of damages.—Guy 
v. Bury ss etal, S75 

An oficer, who neglects « plain duty, becomes a trespasser ob initio. 
Ifa statute imposes a plain duty on a sheriff to deliver property to the 
party from whom it was taken, on failure of the plaintiff in a detinue 
suit to give the bond within the prescribed time, he has no discretion ; 
and if he does not return the property, or deliver it to another person, 
he is guilty of trespass “/ (nitio, and is liable of his official bond. 
1b. 575, 

In such a case, he can not plead ihe title of the plaintij/.—In such a case, 
she can not set up the title of the plaintiff in the detinue suit, to prevent 
the recovery of damages for failure to restore the property to the . 
detendant.—/b. 575. 

Statutes allowing fees inust be strictly construed.—The statutes which 
allow fees to sheriffs and other officers for services rendered in prose- 
cutions by the State for criminal offences, and in executing judgments 
rendered in such prosecutions, give costs, and must be strictly con- 
strued.—J*vllard v. Brewer, 130. ; 

The Stute is not liuhle jor the payment of turnkey fees —The State is 
not liable to sheriffs fur the payment of turnkey fees.—J). 130, 
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SPECIFIC PERFORMANCE. 

1 An all yed willingness to comply witha contract is not a tender Of puy- 
ment. —A specific performance of such a contract will not be decreed 
upon the allegation of the complainant, that he is ready and willing to 
comply with his contract in every particular, ‘‘and offering to do, 
whatever this court may order to be done in the premises respecting 
said Confederate money.’’ Ths is not equivalent to an offer to pay 
whatever may be found due the defendant.—Denyhdrill v. Edwards, 
424. 

2. Inan application for the specific performance of a contract, it should 
he distinctly acerred.—To sustain a deeree of specific performance, 
the contract sought to be enforced must be clearty and distinctly 
averred; its terms naust be definite and unequivocal, and the proof in 
support of it clear and unambiguous.—Cow v. Cow et al. 591. 

3. al specific performance will not be decrecd unless the consideration of 
the contract clearly uppeurs.—Specific performance will not be de- 
creed on averment that land was purchased by complainant and 
father-in-law for the benefit of complainant and wife, when it does not 
appear what was the consideration of the promise, or that the pur- 
chase was joint as alleged.—J/. 591. 


STATUTES. See Constrreerion or Srarvures. 
STATUTE OF FRAUDS. See Conveyance. Fracps. 


1. The promise, for a cousideration, to pay the de! t of another, is vol within 
the Statute of Frauds.—A promise of one person to pay the debt of 
another, made upon a new and valuable consideration beneficial to 
the promissor, is not within the Statute of Frauds. —Gruces ve. Shul- 
num, Goelter & Weil, 406. 


SUMMARY PROCEEDINGS. See Parririon or Laxp. Purapine. 


1. The notice toa defaulting tur-collector is hoth process and pleading. 
In summary proceedings against defaulting tax-collectors, it is the 
settled practice to regard the notice of the motion for judgment as 
serving the double purpose of process and pleading. But the tech- 
nical precision and accuracy of a declaration at common law is not 
required.—Timberluke et al. v. Brewer, 108. 

Its allegations should he reasonably certauin.—It is sufficient when the 
liability of the defendant, which is sought to be enforced, is stated 
with reasonable certainty, and the defendant is fairly apprised of the 
ceuse of action, and the court informed of the judgment it is called on 
to render.—//, 108._ . 

Ten days notice of the intended motion must he shown ly the return. 
Ten days notice to the party against whom judgment is to be rendered, 
is an essential element of the proceeding. When the fact does not 
appear from the return, the court is without jurisdiction. This defi- 
ciency can not be supplied by parol evidence.—J). 108. 


te 


~~) 
: 


TAXES. See Summary Procerepines, 

1. Jt is the duty of the judge of probate lo make an abstract of the UNSOSS< 
mevt.—It is the duty of the judge of probate of each county, within 
five days after the adjournment of the board of equalization to make 
and certify to the auditor a complete abstract of the assessment of all 
real and personal property in his county, showing the total amount 
and value of each class contained therein. If he discovers, after dis- 
charging the duty, that there are errors in the addition, he may law- 

fully correct them, and transmit a supplemental abstract to the auditor. 
The abstract, when filed in the office of the auditor, becomes a paper 
pertaining to the office, and is made evidence by the statute.— Timber- 
lake et al. v. Brewer, 108. 
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TAXES—Continued. 


» 


“~ 


5. 


10. 


“- 


An expert may - how that the cddiiion is correctly made.—An expert, 


whether employed or not, who has examined the “ssessMe nt book, 





and added up the entrie in the different columns, may, with the book 
the jury, point out ul le error in nddidion previously made; the addi- 
tions, as correctly ma aud the true agerevate amount of the valne 





of the ts axable prope riy of the cou suOoWwnh by the book.— ib. 108. 

The assessment ‘ool: is the warrai itt of the tax-collector jor the collec- 
tion of texes.—The assessinent book, when delivered to the collector, 
isan authority aud warrant for the collection from each individual 
tax-payer of the tax assessed on property to him, whether the aggre- 
gate as shown by the certificate of the judge of probate is lessened or 
increased.—/). 108, 

The collector is, prima facie, chargeable with the taxes assessed.—On 
the delivery of the assessment book to the collector, prima facie he 
became chargeable with the tax assessed to each tax-payer; and when 
the time allowed for collecting has expired, must be deemed to have 
collected it, unless he discharves himself by showing that in the mode 
prescribed he has obtained wedi! for it, as an error of assessment, or 
because of the tax-payer.—J/. 108. : 

The burden of proving the charge, when dened, rests on the plaintiff. 
It iserror to refuse a charge which substantially asserts that th le burden 
of proving the cause of action devolves on the plaintiff, when it is 
denied, and satisfactory evidence of it must be produced, or he can 
not recover.—-J/, 108. 

The poll-tax must bea the expcnse of its assessinent did ¢ ction. 
Although the constitution requires that the money derive a from the 
poll-tax shall be applied exclusively **in aid of the public school 
fund,” it must bear the expense of its own assessment and collection. 
Shaver v. Robinson, 195. 

The « Len litor cun determine the amount of comin’ ssiens due the assessor 
and tux-collector.—The money raised by the poli-tax is not paid into 
the peasant of the State, but the Auditor, in settling with the tax- 
collector is clothed with authority to decide the amvunt of commis- 
sions due to the assessor and collector from the ** poll-taxes in that 
settlement.’’ Beyond this, his authority does not extend.—J/), 195. 

The Auditor can not direct th COMIMESS LOIS rued inoue year to be 
paid from the tuxes of auvother.—The Auditor has no power to direct 
atax-collector to retain from the poll-tax collected during the current 
year, the commissions earned by collecting this fund in preceding 
years.—J/. 195, 

A person ussessed tinperfectly, fis not tped the dssessov.—One who 
has been assessed for taxation by the assessor, althongh in an imper- 
fect manner, is not **a person who has escaped the assessor” within 
the meaning of the revenue law.—Lehkwen, Durv & Co. ¢. Robineg 
son, 219, 

No je ssvessiicit of propel ty shall he made without notice to the tue; weiner, 
No assessment of property on the ground that it has escaped taxation 
should be made without notice to the tax-payer, if accessible ; but the 
court does not decide that the assessment would be void if made with- 
out notice.—J/, 219. ° 

To correct an Laaprop r assessinent, the courts inust not be sough t 
Jirst iustunce.—If an erroneous, excessive or unauthorized assessment 
has been made, the reme dy under existing laws does not lie in a resort 
to the courts in the woes instance. —/), 210. 

The compleiit of erroneous assessinecut should be made at the August 
teri of the Commissioi ef Couwrt.—When a — is made of a 
regular assessment, it must be brought before the Court of Commis- 
sioners (or courts exercising its powers), atthe August term. And if 


. a} 
tHe 





(50) 
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13. 


14. 


15. 


the assessment has been made at an irregular time, complaint should 
be made to the first term afterwards.—-/). 219. 


The collection of taxes should not be cocrced till the Court of County 


Commissioners has acted in the cuse.—If complaint be made that an 
assessment upon property which has escaped taxation is excessive, or 
illegal, it should not be collected by coercive process until the Court 
of County Commissioners has acted in the case. Upon its failure to 
correct an illegal or erroneous assessment, the courts of the country 
may redress the wrong.—J/, 219. 

The General Lssembiy can not declare an artificial value of property, 
The constitution does not authorize the legislature to prescribe or de- 
clare an arbitrary or artificial value of the property of individuals, or 
corporations, and assess taxes on such valuation.— Board of Assess- 
ment v. Ala. Cent. LR. RR. Co. 551, 

Section 383 of the Code of 1876 is unconstitutionul.—Section 383 of 
the Code of 1876, establishes a rule for the estimation of the value of 
railroad property for the purpose of taxation which is not authorized 
by the constitution ; and, therefore, the assessment of taxes made in 
obedience to it is invalid, and was properly vacated by the City Court 
of Montgomery.—J). 551. 


TENANCY IN COMMON. 


1. A contract to divide the products of « furm creates a tenancy iv common 
of the products.—A contract of lease which provides that the lessor 
and lessee of the land, shall divide the products between them, creates 
a tenancy in common of the products; and they should join in an ac- 
tion to recover damages for injuries done the growing crops.— Pruitt 
v. LUington, 454. 

TENDER. 
1. An alleged willingness to comply witha contract is not a tender of peey- 


ment.—A specific performance of such a contract will not be decreed 
upon the allegation of the complainant, that he is ready and willing to 
comply with his contract in every particular, ‘‘and offering to do, 
whatever this court may order to be done in the premises respecting 
said Confederate money.’’ This is not equivalent to an offer to pay 
whatever may be found due the defendant.—Deuyhdrill 0, Edwards, 
424. 


TIME. See Liwrratioy. 


TRESPASS. 

1. The distinction between action on the case and trespass is preserved. 
The Code preserves the distinction between an action on the case and 
an action of trespass.—J’ruitt v. EUWington, 44. 

2.. Trespass is the remedy of « tort intentionally committed with foree. 
If a tort be intentionally committed with force, the immediate conse- 
quence of which is injury, trespass is the appropriate remedy ; if, on 
the other hand, the injury proceeds from mere negligence, case is the 
proper action.—ZJb, 454. 

3. Trespass is not the remedy for an injury cused by negligence.—Under 
a count in trespass, evidence of an injury resulting from the negligence 
of the defendant will not authorize a recovery.—/b. 454. 

4. Damages for injury to a growing crop can not aiways he recovered. 
Damages for injury to a growing crop can not be recovered unless. it 
was enclosed by such a fence as the Code requires.—//, 454. 

5. A railroad corporation may commit trespass.—Kailroad corporations 


6 





may commit trespass. — Mob. & Mont. Railw. Co. v. McKellar, 458 
<n action of trespass can not be changed by «mendment.—An action of 
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TRESPASS— Continued. 


trespass can not be changed by an amendment of the complaint into 
a special action on the case.—J/b. 458, 

7. An officer, who neglects a plain duty, becomes a trespasser ab initio. 
If a statute imposes a plain duty on a sheriff to deliver property to the 
party from whom it was taken, on failure of the plaintiff in a detinue 
suit to give the bond within the prescribed time, he has no discretion ; 
and if he does not return the property, or delivers it to another person, 
he is guilty of trespass v) initio, and is liable on his official bond. 
Gay v. Burgess, 575. 

8. Insuch a case, he can not plead the title of the plaintiff.—In such a case, 
he can not set up the title of the plaintiff in the detinue suit, to prevent 
the recovery of damages for failure to restore the property to the 
defendant.—Jb. 575. 

TROVER. 

1. The action of trover must be prosecuted by the person having the legal 
title.—The action of trover is not within the influence of the statute 
which authorizes suits to be brought by a party, having only a benefi- 
cial or equitable interest, as distinguished from the legal title. It 
must be commenced and prosecuted in the name of the party having 
the legal title. —MeNutt et al. v. King et al. 597. 

2. In an action of trover by partners a plea of bankruptcy of one of them 
is sufficient.—In an action by partners for the conversion of partnership 
Late pt a plea which avers the bankruptcy of one of them is a good 
and suflicient plea in bar.—J). 597. 


UNLAWFUL DETAINER. 


1. A judgment inl case of unlawful detainer aguinst the lessee, will not 
prevent a resort to equity.—A judgment against the lessee, in the stat- 
utory action of unlawful detainer, will not preclude a resort to equity; 
the right to possession is alone involved, and no recoupment or set-off 
is allowable, for the lessor’s breach of his covenants.— Abrams v, Wat- 
son, 524. 

USURY. 

1. Usury is no defence to an action, on renewed notes held by an innocent 
holder.—The plea of usury is no defence to a suit on a promissory 
note, when the maker renewed it in the hands of a subsequent holder, 
who gave full value for the note, and had no knowledge of the usury. 
Mitchell v. MeCullough, 179. 

2. A stronger can not object that a contract is usurious.—It is well settled 
that a stranger to a transaction will not be allowed to object that there 
was usury in it—Griel & Bro. v. Lehman, Durr & Co, 419. 

3. The holder of a note secured by mortgage is regarded as a bona fide 
purchuser.—A creditor who permits a debtor to substitute for his note 
upon which is a solvent surety, a note made by the debtor alone, 
seeured by mortgage, must be regarded asa bona side purchaser, when 
the note is assailed as usurious by one, who is neither the personal 
— of the debtor, nor bis surety.— Wilson v. Anight et 
al, 172, 


VAGRANCY. See Criminat Law. 
VENDOR. 


1. It is sufficient if the vendor have a title when the vendee can demand a 
deed of conveyance.—W hen the vendee knew the condition of the title 
at the time of his purchase, and that his vendor had not fully paid for 
the land, any charge or presumption of fraud based on that — 

eu the 


will be repelled. It is sufficient if the vendor have title w 
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VEN DOR— Continued. 


vendee is in condition to demand a deed of conveyance.— Teague v. 
Wade, 369. 

2. The value of land sold during the wor iust be estimated in lawful mony 
at the time of the sale-—The value of land sold under the circumstances 
shown by the record in this case is the value of the property in lawful 


’ 


money at the time of the sale.—Deughdrill v. Edwards, 424, 
VENUE. See Crimivat Law. . 
WAIVER. See Crimixat Law. 

WARRANTY. 


8. If the vendor knows the purpose of the purchaser, aud represents the 
properly as Jit for it, the representation will he an tmplicd warranty, 
Ona sale of property which is present and open to examination by the 
purchaser, there is no implied warranty of its fitness for any particu- 
lar use. But if the vendor is informed that the vendee is buying the 

. . 5, . 
yroperty for a particular use, a representation by the seller of its 
| ng tare - ’ ML 
fitness, is an implied, if not an express, warranty.—Jerry v. Johnston 
l ’ ’ . 
et al. GA8. 


WITNESS. See Criminar Law. 


1. A witness may be recalled.—It is within the discretion of the court to 
have a witness recalled and further cross-examined, after he has been 
discharged from the witness stand.— Voruinystur v. The State, 30. 

2. The judge should not converse with a witness privately.—It is not within 
the province of a judge to converse privately, either in or out of court, 
with a witness, to ascertain whether he has kQpwledge of particular 
facts; or to suggest to the witness, after his examination, that there 
are facts other than those to which he has testified, within his knowl- 
edge.—Spurks v. The Stale, 82. 

- 3. A witness cannot testify ¢s to the appearance of the prisoner.— Evidence 
that the prisoner “looked downcast,’’ expresses merely the opinion of 
the witness, and is inadmissible.—MecAdory v. The State, 92. 

















